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I. THE SUBJECT AND OBJECTIVE OF THE RESEARCH 
 
 

 
The starting point of the research is the territory of covert operations concerning 

mainly law enforcement (‘titkos információgyűjtés’) and covert investigation 

connected to criminal justice (‘titkos adatszerzés’), especially their role in criminal 

procedure. Among the diverse means of law enforcement covert investigation has 

many special features as it fundamentally interferes with the right to privacy, 

constitute an intrusion to the right to human dignity deriving from its immanent feature 

that is at the sane time a primary guarantee for its effectiveness: the employment of 

such covert means is confidential itself, consequently, the target person and the 

affected person are not even aware of the fact that such covert means of investigation – 

deeply interfering with their fundamental rights – are being employed, so they are 

excluded from all those possibilities that they would have during a non-covert 

investigation procedure against the different types of action of the law enforcement 

agencies – based on the rule of law guarantees of criminal procedure. 

 However, the interest in the effectiveness of law enforcement justifies the need 

for covert investigation in cases of serious crimes where the ’traditional’ means of 

investigation are not suitable for reaching the aim of these operations, especially in the 

field of consensual, conspirative and organized crime. In such cases covert 

investigation does not only play an important role as a part of the ‘classic’ follow-up 

type of police operations reacting to the commission of the crime but also as proactive 

means – aiming at exploring the possibilities of committing crime. Furthermore, from 

the aspect of the fight against of organized crime, proactive operations are considered 

to be the only effective means. 

 Taking into account the above-mentioned, in my dissertation I first attempted to 

show the specific features of covert investigation in the framework of police 

operations. Then I scrutinized the details of the relevant Hungarian rules concentrating 

on the territory of undercover operations aiming at law enforcement and criminal 

justice - keeping in mind the criminal procedure basis of the dissertation –, however I 
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also took into account the relevance of security service intelligence but only from a 

law enforcement and criminal justice point of view. 

 I did not aim at the forensic idiosyncrasies during my researches, but 

scrutinized the general legal conditions of undercover operations and the quality of 

legislation concerning each covert investigation means. 

 Pursuant to the afore-mentioned, the first part of the dissertation mainly deals 

with the right balance between the effectiveness of law enforcement and human rights 

and the values of rule of law appearing in procedural guarantees concentrating on 

domestic rules, the pursuit towards the possible achievement of which is present in 

legislation and - from my point of view - should be present in jurisdiction as well. Of 

course this is true to criminal procedure in general as well; however, it carries special 

relevance in this field, because of the above-mentioned issues. Taking into account 

that the person affected by undercover operations does not have any possibility to 

become aware of the fact that such means are used (only after the operation, possibly), 

despite being the victim of the intrusion to privacy, thus has no opportunity to remedy 

against the potential violation of his rights, the rules themselves should be suitable for 

serving as obstacles to abuse of powers, furthermore, the organisational structure of 

permitting, carrying out and controlling of covert investigation should include such 

guarantees that exclude the abuse of powers. 

 All these requirements appear in the consistent jurisdiction of the European 

Court of Human Rights influencing both legislation and domestic criminal law 

jurisdiction and in the decisions of the Hungarian Constitutional Court - relying 

heavily on German traditions as far as human rights are concerned - serving both as 

compass and – in a positive sense - obstacles in this field. I used the fundamental 

propositions deriving from this jurisdiction as a starting point of the scrutiny of the 

Hungarian legislation – and especially in the third part of the dissertation, dealing with 

evidence – from a critical point of view. 

 Cross-border criminality is mostly connected to organised crime – thinking of 

drug crimes, human trafficking etc. – and in the course of the fight against this type of 

criminality the need for undercover operations arise, furthermore it requires both 

cooperation of the law enforcement agencies and criminal justice organisations of 
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different countries and operations affecting the sovereignty of various states, the 

thorough regulation and execution of which is crucially important especially in the 

human rights sensitive territory of covert investigation. In relation to the above-

mentioned, the topic of police cooperation taking into account the role of the European 

Union that is fundamentally influencing - in both direct and indirect way - the 

domestic legislation and jurisdiction in varying degrees, has its significance - in 

particular in view of the EU regulation. Taking this also into account, the second part 

of my dissertation is about the fight against cross-border crime, primarily the 

examination of the diverse means within the scope of the European Union – including 

the basis and the relevant recent tendencies of European criminal law -, concentrating 

on cross-border covert investigation, the evolution, legal basis and workings of police 

cooperation in a broad sense. 

 The key factor of my research was to examine the function of covert 

investigation – including the cooperation in the framework of the European Union – in 

Hungarian criminal procedure, the use of the obtained data as evidence and the 

specific issues concerning legislation and jurisdiction arising in the course of the afore-

mentioned. Consequently, in the third part of my dissertation I concentrated on the 

scrutiny of the questions regarding the use of the data collected during undercover 

operations as evidence - not touching the other functional aspects thereof. Considering 

the above, I dealt with the concrete rules of criminal procedure concerning the use of 

evidence, their critical analysis regarding Hungarian law and at the same time aimed at 

answering those questions that arose in the previous parts of my dissertation 

concerning the possible use of such data as evidence, taking into account the specific 

features of cross-border operations, the certain previous achievements in the field of 

simplifying this issue and at the same time making it more effective - which is still 

prevalent in European criminal law -, the latest relevant tendencies of the European 

Union and particular community legal acts. 

 Within the scope of evidence, I deemed it especially significant – on the basis 

of the above-mentioned specific features of covert investigation – to examine the 

prohibitions of use as evidence from the aspect of both theory and practice (including 

legislation and jurisdiction as well). I found it important to thoroughly scrutinize the 
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background theory, the basis and on none hand the method of regulating the question 

of the use of data as evidence obtained illegally (i.e. using general or special or both 

clauses; whether there is a concrete sanction to be imposed, to what extent those 

enforcing the law are bound by it etc.) and on the other hand the questions arising in 

jurisdiction concerning the interpretation thereof. Using these issues as the starting 

point, I studied the same issues of Hungarian regulation and jurisdiction, briefly 

dealing with the historic aspect of the relevant rules of evidence. I rather concentrate 

on the issues regarding jurisdiction besides de lege ferenda propositions, based on the 

standpoint that in case of the criminal procedure code including general, special and 

‘hidden’ prohibitions of evidence (however, as imperfect norms in several cases), the 

significant further detailing of which may lead to way too casuistic regulation and the 

conditions and sanctions are developed by jurisdiction taking into consideration the 

principles, rules and background theories of criminal procedure. In view of the afore-

mentioned, my observations summing up the results of the research regarding this 

topic mainly belong to the territory of jurisdiction. 
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II. THE METHOD OF RESEARCH 
 

 
No doubt that due to the complexity of the topic of the research, it must include 

aspects of forensics, European law, human rights, rule of law and criminal procedure. I 

concentrated on the criminal procedure side regarding each part, meaning that I 

examined every single issue in the dissertation from the aspect of criminal procedure, 

its place and function in criminal justice, investigation and evidence. 

 This also means that I wished to take into account every above-mentioned 

characteristic during my research; however, I found it important that there shall be a 

consistent central theme for the dissertation, which turned me back to the primary 

criminal procedure aspect. 

 The thesis touches upon the requirements towards domestic legislation and 

jurisdiction arising from human rights and rule of law, the system of police 

cooperation in the framework of cooperation in criminal matters in Europe, its relevant 

domestic and European legal background, its organisation, the regulation on 

cooperation in the field of covert investigation, the most important problems emerging 

in connection with mutual assistance and finally - on the basis of the afore-mentioned 

– the criteria of the use of the obtained information as evidence both from the positive 

side (how the data collected during undercover operations can be ‘brought’ to criminal 

procedure) and from the negative aspect (the questions of illegally obtained evidence). 

In my opinion all these issues raise several questions, which, however, are not directly 

connected with the topic of the dissertation (e.g. in the field of police cooperation: the 

developing of databases, information exchange and the data protection rules 

accordingly – which can be considered in practice as the most significant parts of 

police cooperation, the macro-level cooperation in addition), consequently, my 

research just partly extended to these fields and only references thereof are laid down 

in my dissertation – to such sources where the extensive elaboration of these issues can 

be found. 

 The aim of my research and dissertation was to - by using the function of covert 

investigation in criminal procedure as a basis – examine the every relevant aspect of 

this topic and as a result of which draw up a system regarding mutual legal assistance 
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in criminal matters, police cooperation and its cross-border side, which hopefully 

shows the function of undercover operations in a comprehensive manner. 

 I scrutinized the European, Hungarian and German human rights jurisdiction 

concerning the protection of privacy, the right to fair trial and the right to remedy, the 

domestic rules of covert investigation, the rules of evidence in criminal procedure 

from a historical point if view, but of course also from the aspect of recent 

jurisprudence and jurisdiction, the system of cooperation in criminal matters with 

special regards to police cooperation, its institutions, especially its relevance from the 

point of view of the European Union. 

 In the course of researches concerning the above-mentioned topics, I scrutinized 

- in the field of both Hungarian and international cooperation – the predominantly 

international jurisprudence, the relevant parts of jurisdiction, including human rights, 

consulted with Hungarian and foreign experts from the fields of jurisprudence and 

practice. Summing up the information gathered in this way, I analysed the different 

opinions, including those concerning the same topic within jurisprudence, the different 

judicial decisions in practice and I also examined the results of jurisprudence and 

jurisdiction in relation to each other. I tried to show the most important views 

regarding each issue, take an own standpoint and eventually make suggestions in the 

fields of jurisprudence and jurisdiction. 

 Although the dissertation is basically theoretical, I aspired to show results that 

can be useful in the territory of jurisdiction as well. 
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III. THE RESULTS OF THE RESEARCH 

 

As I tried to outline previously and emphasize in the dissertation as well, the starting 

point of the research and the thesis is the set of rules pertaining to covert investigation, 

the system of requirements towards codification and jurisdiction and putting all these 

issues in a European Union context, while those written in the framework of these 

topics serve as the basis of the third part of the study, namely, evidence in criminal 

procedure. Therefore I set down the standpoints concerning jurisprudence and 

jurisdiction within the framework of these three thematically different, though 

hopefully logically closely connected parts; these are concrete de lege ferenda 

suggestions and also aspiring to offer new aspects regarding codification, furthermore 

they are connected to the application of existing norms. Consequently, the dissertation 

does not contain a separate chapter of the summary of every single conclusion – these 

are laid down in the thematically suitable part among which I would like to emphasise 

the following. 

 I.1.  I find it important that the rules on covert investigation in the field of law 

enforcement (‘titkos információgyűjtés’) laid down in acts with different subjects of 

regulation (act no. XXXIV of 1994 on the Police – Rtv., act no. XIX of 2004 on the 

Finance and Customs Guard – Vptv., act no. V of 1972 on the Public Prosecution 

Service – Ütv., act no. CXXV of 1995 on the state intelligence services – Nbtv.) be 

unified  - e.g. in definitions – and also consistent with the rules set down in the 

criminal procedure code relating to covert investigation in criminal justice (‘titkos 

adatszerzés’) and ‘regular’ investigation, which is a significant issue regarding not 

only domestic jurisdiction, but also international cooperation – this issue cannot be 

considered less important even if we take into account that the general political 

environment – and thus the possibilities of the legislator – are not always and not 

unconditionally suitable for the correct amendments of these legal sources (for 

example regarding denial of investigation, definition of house – private house, the 

competence of the public prosecutor that need clarification in connection with covert 

investigation relating to criminal justice and this latter is not only because of the need 

for clear definitions). 
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 I.2.  As I have already referred to above, the requirements deriving from 

human rights and rule of law are even more significant in the field of both legislation 

(including domestic and – on the basis of the European Convention of Human Rights – 

international and European legislation) and jurisdiction – basically due to 

confidentiality and its human rights and organisational implications – than in case of 

the general norms of ‘regular’ law enforcement, investigation and evidence, as well as 

the  guarantees defined in the criminal procedure code. According to my point of view, 

all these basic requirements should be taken into account in full in every field of covert 

investigation – plus in case of theoretical works as well – every time, in the course of 

every planning, decision-making and carrying out. Despite that this statement may 

seem way too general and obvious, pursuant to my experience, the continuous 

emphasising of the primacy of the rule of law and human rights requirements may 

never be considered needless, especially in this field. 

 I.3.  In connection with the requirement of the ‘clarity of norms’, it is 

crucially important that in the territory of undercover operations, the set of procedural 

rules themselves should provide adequate guarantees for the rights of the individual, 

since effective remedy cannot be provided in this field. The proposal no. T/4192 

would result in evolution in certain aspects, which would replace the conditions of 

‘probable’ and ‘would result in disproportionate difficulties’ with ‘indispensable’ and 

‘otherwise cannot be acquired’, which make the rules on the preconditions of 

undercover operations consistent with the requirements of subsidiary and necessity-

proportionality, which today cannot comply with the above-mentioned. 

 I.4.  In respect of the regulation of covert investigation relating to law 

enforcement my opinion is that the introduction of the judicial monitoring (using a bit 

of exaggeration) – precisely: the possibility of ad hoc control - as it exists in the field 

of criminal justice, since neither Rtv. or Vptv. or Nbtv. contain any provisions. I 

consider the introduction of this reasonable, taking into account that breach of law may 

occur also in the territory of covert investigation not requiring judicial permission, 

such control of which may not only result in the termination of the breach of law, but 

also - in an indirect way - the cautious execution and improvement of efficiency – 

though of course it would have the most significant impact from the aspect of human 
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rights. Taking into consideration that undercover operations connected to law 

enforcement that do not require judicial permission can be carried out also during a 

criminal procedure, this is another aspect that would make the above-mentioned role 

of a judge reasonable, as it is existing in the territory of covert investigation relating to 

criminal justice too. However, judicial monitoring might play a similar role in the 

phase before starting a criminal procedure as well. According to my standpoint, such a 

solution would not be alien to the present system of investigation before and during the 

criminal procedure; for example in view of the fact that the judge has a role of 

guarantee in the investigation stage previous to the criminal procedure also at present, 

furthermore, the afore-mentioned acts contain the ‘sanction’ of the termination of 

operations in the event of breach of law, only the external control is missing. Such 

regulations would also be in accordance with the requirements deriving from the 

jurisdiction of the European Court of Human Rights. 

 I.5.  As far as codification is concerned, it would be in line with the human 

rights criteria if the basic rules on covert investigation were laid down in acts, thus 

fulfilling not only the requirement of availability, but also securing that the most 

important regulation is accepted by a body elected pursuant to democratic rules. On 

the other hand, the detailed rules of each type of undercover operation may be laid 

down in lower-ranking norms in the hierarchy of legislation, which are less 

complicated to modify than acts, consequently can be easier adopted to the needs of 

law enforcement, while paying attention to the guarantees set down in acts, of course. 

 I.6.  At present, neither Rtv. nor Ütv. contain the requirement of ultima ratio 

among the legal preconditions of covert investigation relating to law enforcement. 

Nevertheless, my opinion is that setting down such rules in these acts is needed – as it 

is in Vptv. and Nbtv. for example -, stating that such operations may only be carried 

out if there is no other possibility to obtain the necessary data. 

 I.7.  Accordingly, I would like to remark that the general aim of crime 

prevention as laid down in Rtv. requiring only the abstract possibility of the 

commission of an offence is not in line with the requirements of the rule of law and the 

predictable consequences of the unambiguous legal norm. Regarding the above-

mentioned, I find it necessary to include in the Rtv. that undercover operation may be 
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carried out only if there is concrete data on the possible future commission of crime 

for the purpose of the prevention thereof, otherwise in practice the general aim of 

crime prevention may easily be linked with the collection of data merely for stock – 

without any specific purpose – which induce problems from human rights aspects. 

 I.8.  The Rtv. contains the definition of controlled delivery, pursuant to which 

it can be carried out in case of an ‘international crime’, however this is not in 

accordance with the present understanding of such a notion as controlled delivery may 

have a significant role in the fight against transnational, cross-border crime – my 

opinion is that unified definitions are important in this field. Furthermore, the 

determination of the purposes is also too narrow in the definition, not taking into 

account for example that during such operations there may be a reason and possibility 

to not only monitor the delivery but also to play an active role and interfere by 

exchanging the subject of the delivery. 

 I.9.  The set of legal preconditions of covert investigation regarding criminal 

justice does not include – even in an implicit way - the prerequisite of ultima ratio as it 

makes such operations possible also when any other way of collecting evidence would 

have disproportionate difficulty. Although the requirement of ‘the collection of 

evidence does not seem possible in any other way’ is also included alternatively, 

taking into account the afore-mentioned, it has no real function. 

 I.10.  On the other hand the Criminal Procedure Code lists those persons 

among the targets of covert investigations regarding whom there is data on the illegal 

connection with the person to be suspected of the commission of crime or there is 

likely such a connection. Nevertheless, taking into consideration that there is no 

definition of ‘illegal connection’, this is also not in line with the requirement of the 

clarity of norms. Where the reasonable suspicion is needed, it is explicitly stated in the 

Criminal Procedure Code; in my opinion this should have been laid down here as well, 

provided that this field can be broadened with for example listing preparatory-type 

conducts, thus it would not only cover behaviours with direct criminal responsibility, 

but at the same time the content of the legal norm would be clear and this would 

exclude the possibility of unreasonable discretion. 
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 I.11.  The notion ‘there are grounds for presuming such a connection’ does not 

fulfil the requirement of rule of law either, hence if it means that there exact data as the 

grounds of such presumption are needed (how ‘grounds’ and ‘grounded’ are 

understood in criminal procedure) then it is needless, since it is already laid down in 

the previous part of the sentence and in case such data is not needed, then we are 

talking about mere assumption, which may not serve as the basis of covert 

investigation. Pursuant to the afore-mentioned, the deletion of this ‘condition’ from the 

Criminal Procedure Code is worth considering. 

 II.1.  Laying down the basic rules of police cooperation is not only significant 

from the aspect of the effectiveness of cooperation, but also because of the control – 

especially in the field of undercover operations. At the same time it is important to 

take into consideration in each case on which level a given matter needs to be 

regulated, which ones require multilateral and which ones bilateral framework – 

depending also on the intensity of cooperation between the given states and which are 

the rules that should be set down in domestic sources of law. The European Union and 

the ‘European criminal law’ have a special place in this system not only in the drawing 

up of a particular structure of mutual assistance, but also because of the direct and 

indirect effect of the legislation of the European Union on domestic criminal law rules. 

 II.2.  Transparency has a great significance concerning both regulation and the 

structure of cooperation, just like the continuous training, the knowledge of the basic 

differences between the legal systems, criminal justice systems and operation of the 

organisations regarding legislation and everyday cooperation. Trust is also crucially 

important regarding both micro- and macro-level cooperation, which can be developed 

by personal connections, the proper execution of requests for legal assistance and the 

knowledge of the legal system of other states and the development of common basis in 

the relevant fields. 

 II.3.  The topic of state sovereignty arises in respect of mutual assistance 

between states, cooperation between the member states and the institutions of the 

European Union (Europol, Eurojust, OLAF, and the future European Public 

Prosecutor), furthermore in the course of the development of ‘European criminal law’, 

the EU legislation concerning justice and home affairs. In view of the fact that even at 
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present criminal law rules within the framework of inter-governmental cooperation 

exist, the possibility of the broadening of EU competences and unification are relevant 

issues. 

 II.4.  Harmonisation itself does not ensure the effectiveness of mutual 

assistance in criminal matters, since the differences deriving from the legal tradition 

and actual criminal policy purposes – of course based on primarily their own domestic 

social circumstances – may be obstacles thereof, however they cannot be dissolved by 

harmonisation. As an illustration of differences between the Anglo-Saxon and 

continental systems, it is enough to refer to cross-examination, the relevance of 

verbalism - both connected to the discrepancies between the systems of evidence. On 

the other hand, the structural diversity of law enforcement agencies also belongs to this 

matter. 

 II.5.  As far as the issue of micro-level cooperation is concerned, it is worth 

noting that the Convention on mutual assistance in criminal matters between the 

member states of the European Union (dated 29th May 2000) was the first one to lay 

down the principle of forum regit actum in the field of international cooperation 

regarding undercover operations, which means significant development not only in 

respect of the carrying out of cross-border operations, but also in view of the questions 

of the use of such data as evidence in criminal procedure, thus building a bridge 

between the different criminal justice system of the member states of the European 

Union, consequently eliminating the obstacles of the use as evidence of data obtained 

in another state, enhancing the effectiveness of law enforcement and criminal justice, 

besides the transparency of regulation. Similar enhancements are included in other 

legal acts based on the principle of mutual recognition (for example the framework 

decision on the European Evidence Warrant).  

 II.6.  The border-lines between judicial and police cooperation cannot be 

drawn up as straightforward in view of the international legal sources as in respect of 

the Hungarian laws, partly due to the difference in the basis and purpose of regulation 

and partly to the dissimilarities between criminal justice systems. Nevertheless, 

regarding mutual assistance in criminal matters – especially in the field of covert 

investigation -, laying down the most significant rules in multilateral treaties is not 
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only important from the aspect of the requirement of effectiveness, but also in respect 

of guarantees – in particular if we consider the evolution of police cooperation, its 

essentially informal characteristic and the fact that in the territory of undercover 

operations in every state traditionally only the general, basic rules were laid down, 

those, which had little function regarding the rule of law, transparency and control, if 

such norms existed at all, and changes took place only due to the jurisdiction of the 

European Court of Human Rights and the reactions on the serious failures of 

international operations. 

 III.1.  When examining the reliability and acceptability as evidence of 

information obtained in the course of covert investigation, it is important to consider 

the circumstances within which the information was acquired, whilst the possibility of 

the control thereof raises even more questions from the aspect of evidence, besides 

mutual assistance in criminal matters. Accordingly, I again refer to the need for the 

possibility of external control during undercover operations, as it is most possible that 

those factors cannot be examined later in the trial phase. 

 III.2.  In this field one should pay attention to the topic of prohibitions of 

evidence, primarily to how they actually prevail in the course of the criminal 

procedure, the background reasons thereof, among which one can find the deterrence 

from further breach of law, the requirement of preserving the integrity of criminal 

procedure. Finding the balance between the afore-mentioned reasons has diverse 

results in the criminal justice system of different countries, as the sanctions in 

connection with the prohibitions of evidence also differ; at the same time the border-

lines between the systems of Anglo-Saxon and continental origin is not as apparent as 

in respect of other features of criminal procedure, e.g. types of proof. However, 

because of the above-mentioned, I emphasise the significance of the practical use of 

the principle of mutual recognition, the possibility of becoming familiar with the 

regulation of other countries – accordingly the importance of Europol and Eurojust 

with coordinative role as well – and continuous training in respect of every active 

person in the procedures in every phase. 
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 III.3.  As far as the use of illegally obtained evidence in criminal procedure is 

concerned, the principle of the fruit of the poisonous tree should also be taken into 

account, which has a significant role in everyday jurisdiction and during its 

interpretation one should consider on one hand to avoid the ‘laundering of evidence’ – 

in accordance with the requirements of the integrity of the criminal procedure plus the 

‘procedural sanctioning’ of the breach of law - and on the other hand extraordinary 

care must be taken when examining the extent of the effect of the breach of law to the 

merit of evidence, or it is merely technical/formal, thus it is not severe from the aspect 

of either the reliability of evidence or procedural guarantees, consequently it would not 

be reasonable to exclude. It is important to emphasise that the afore-mentioned should 

be scrutinized separately and they are not conjunctive conditions. 

III.4.  The compliance with the rules on the legality of evidence is principally 

examined in the trial phase, therefore chances are that evidence obtained illegally (for 

example in the case of the interrogation of the suspected person in the absence of his 

defence lawyer who was not notified of the interrogation) can be used during the 

investigation and may serve as the basis of accusation despite that the rules on the 

legality of evidence apply not only to the judicial procedure. In this case one can think 

of the examination of the legality of the indictment, though this has no relevance in 

respect of the investigation phase and paragraph 2 (2) of the Criminal Procedure Code 

– defining the legality of the indictment – does not explicitly contain the requirement 

that it should be based on legally obtained evidence.  

III.5.  I find it significant also from the aspect of jurisdiction that the Criminal 

Procedure Code never states regarding every prohibition of evidence that in case of the 

breach or complete negligation of any procedural safeguard (right to defence, Miranda, 

prohibition of the obligation of self-accusation, witness interrogation obstacles and 

rights) would only mean that it cannot be used as a given type of evidence, but contain 

a general prohibition meaning that such data deriving from illegally obtained evidence 

are not allowed not be a part of a criminal procedure conducted according to law. 

(Hereby, I again refer to the significance of the background reasons of regulating and 

applying prohibitions of evidence and of the scrutiny thereof, the multiple implications 

of such rules.) The above-mentioned are important also in view of both the general 
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clause laid down in paragraph 78 (4) of the Criminal Procedure Code and the 

individual (including the hidden) prohibitions of evidence. 

III.6.  In respect of covert investigation regarding criminal justice I refer to the 

importance of a detailed and unambiguous regulation within the framework of which 

however, the conflict between documentary evidence (as a result of the confidential 

nature of such operations) and the right to defence must be taken into account. It is 

self-understanding that in such cases there is less possibility compared to evidence 

acquired in regular investigation, nevertheless, just because of this characteristic it is 

crucial to set down in details the mandatory content of the report on undercover 

operations and to leave the option of witness interrogation. 

III.7.  Pursuant to my opinion, it would also be necessary in respect of the 

permission of the investigation judge regarding the use as evidence of information 

obtained by undercover operations requiring judicial permission to set down in the 

Criminal Procedure Code the minimum content, consequently the reasoning on the 

aspects that were examined would make it possible for those actors of the criminal 

procedure who do not have the possibility of such a control to get to know this scrutiny 

on its merits and its control would be made available to them without hindering 

effectiveness. 
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