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I. The subject matter and aims of the research 

 

The subject of the research concerns the case-law of the European Court of Justice (hereafter: 

ECJ) related to the treaty-making powers of the European Community. The analysis has been 

limited to the decisions delivered in the field of the EC’s policies; that is the pillar I policies 

as distinguished before the entry into force of the Lisbon Treaty on 1 December 2009.
1
 

The aim of the thesis is to identify how the ECJ interprets the rules of division of powers 

between the Community and its Member States and how far the ECJ’s approach reflects the 

original intention of the Member States as founders of the Community. In doing so, the thesis 

seeks to assess the role of the ECJ in shaping the Union’s constitutional character. 

As regards the practical relevance of the research topic, clarifying the division of external 

powers between the Community and the Member States has been of crucial importance. 

Member States are particularly interested in understanding the scope of their international 

commitments towards the Community and in being aware of what kind and which forms of 

obligations they can assume towards Non-Member States and other subjects of international 

law. Thus, Hungary as a “young Member State” has a stake in finding answers to these 

questions as well. 

Nevertheless, numerous questions linked to the Union’s constitutional development originate 

from the unclear division of vertical competences between the Community and Member 

States. Hence, the examination of this problem brings us closer to the understanding of the 

substance and constitutional importance of European integration. 

 

 

II. The structure of the thesis and directions for analysis 

 

The thesis is organized in four main parts. In the first part I analyzed the case-law related to 

the scope of Common Commercial Policy, the area in which the Community has a priori 

exclusive treaty-making competence. In contrast, the second part examines cases where the 

existence and exclusivity of the Community competences could not be taken for granted, and 

hence the ECJ had to decide these preliminary questions. The third part, connected with the 

                                                 
1
 Having regard to the above mentioned limitation of the research topic it is suggested that it is still reasonable to 

use notions like „Community”, Community competence, Community Law. Furthermore in procedures before 1 

December 2009 in all the cases analyzed in the research the ECJ used the same expressions in its decisions. 
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previous analysis, deals with cases, where the ECJ, based on Community Law and the 

relevant rules of International Law, decided on the legality of Member State’s obligations 

towards Non-Member States and International Organizations (in the following: Third Parties) 

undertaken in agreements concluded prior to their accession to the European Community. The 

fourth part focuses, as opposed to all previous parts, on the role of the ECJ in drawing the 

borderline between Community and Member States powers through analysis of cases where 

the ECJ interprets the scope of its jurisdiction to give rulings on the interpretation of 

international agreements. 

 

 

III. The methods and the resources used in the research 

 

The underlying assumption of the analysis was that the scope of conferred powers cannot be 

clearly derived from the provisions of the founding treaty of the European Community which 

shall be regarded as the original source of allocation of powers representing directly the will 

of the Member States. Uncertainty in divisions of vertical competences arises especially in 

policy areas which have an external dimension. In such contested cases, the task of solving 

competence-debates and of creating new doctrines of allocation of powers improving 

provisions laid down in the EC Treaty fell on the jurisdiction of the ECJ functioning as a 

constitutional Court in the Community’s legal order. 

The thesis aims to give a doctrinal analysis of the case-law of the Court and the opinions of 

the Advocate Generals. In doing so, the research relies on the text of the relevant sources of 

law and legal principles and values (such as the principle of pacta sunt servanda or “conferred 

powers”) accepted as the part of the law. 

The doctrinal approach means that the analysis pays only secondary attention to the political 

and economic context of case-law. Examining the role of non-legal considerations in the case 

law might be the subject matter of another thesis. Thus, the present paper focuses only on the 

legal background, however, its results could serve as a basis for further research analyzing the 

jurisprudence of the ECJ in a broader context. 

The legal analysis considers the following main aspects. As far as the arguments underlying 

the ECJ’s decision are concerned, I examined, which decisions are based on “traditional” 

legal reasoning (laying emphasis on the scope of Community powers according to the written 

rules of the founding Treaty) and which on more constructive reasoning, especially on those 

concentrating on the proper functioning of the Community’s legal system as a whole. 
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Concerning the former, I analyzed the role of rules of international law in the reasoning, on 

which the whole existence of the Community as an International Organization is based, 

distinguishing this subgroup of “classic legal” arguments from those relying only on 

Community Law. As regards the result of the decisions I examined, whether the result is 

influenced by the “procedural provisions” of the Treaty, that is, by the type of procedure 

within the ECJ issued its decision. As the main aspect of assessment of case law I focused on 

(both explicit and implicit) impact of the ECJ’s decision on the Community’s constitutional 

development. 

In carrying out the case-law analysis I emphasized the ratio decidendi of the cases and 

outlined its relationship to the EC Treaty provisions and precedents of the ECJ. Having regard 

to the distinct aims of research (see aim and structure of the thesis above) some of the 

investigated decisions has more then one ratio decidendi (see especially Opinion 1/94
2
). 

In order to give a complete analysis I tried to investigate all the cases of the ECJ being 

relevant to the research topic. In interpreting case-law I continued discussion with the relevant 

statements of legal commentary (English, German and Hungarian). The order of presentation 

of cases is chronological within the main parts of the thesis; the important historical events 

determining the development of case-law are also presented. 

 

 

IV. Results of the research 

 

1. The Scope of the Common Commercial Policy 

 

According to the analysis, two stages of the case-law can be distinguished. At the earlier 

stage, the Court firmly held the view that only the uniform external actions of the Community 

are able to ensure the proper functioning of Community Law and the effective protection of 

the Community’s interests. Consequently, the Court established that conclusion of 

international agreements with Third Parties fell within the scope of the Common Commercial 

Policy even in cases where the rules of the agreements had only indirect commercial aspects. 

On the basis of this conception, the Court applied at this early stage a method of extensive 

interpretation. 

                                                 
2
 Opinion 1/94 Competence of the Community to conclude international agreements concerning services and the 

protection of intellectual property [1994] ECR I-05267 
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The Court changed its attitude at the second stage of its commercial policy related case-law. 

The first case of this period was Opinion 1/94, in which the Court stated that the Community 

and its Member States are jointly competent to conclude the GATTs (General Agreement on 

Trade in Services) and the TRIPs (Trade-Related Aspects of Intellectual Property Rights). In 

this way, the Court excluded the trade in services and the protection of intellectual property 

from the scope of the Common Commercial Policy. The withdrawal from extensive 

interpretation is in accordance with the changing of approach in the early 1990s generally 

characterized the ECJ’s case-law related to the delimitation of competences. The phenomenon 

may appear to originate from several factors, such as the limited jurisdiction of the ECJ within 

the (ex) intergovernmental pillars (excluded in the case of second pillar) of the EU which 

might be interpreted as a signal from the founders of the EU, or the Maastricht decision of the 

German Constitutional Court. The changing of approach manifested itself in the Court’s 

reasoning delivered in Opinion 1/94 as emphasizing the success of cooperation laid down in 

Article 10 EC (now Article 4 paragraph (3) EU) obliging both the Community and its 

Member States. According to the ECJ’s reasoning not only the agreements concluded 

exclusively in the Community competence can serve as effective means for the Community’s 

interest, but also mixed agreements, concluded jointly by the Community and its Member 

States, if they fulfill their obligation arising from the principle of duty of cooperation. 

As a result of this change of judicial approach, the ECJ focuses in its recent case law – like in 

Opinion 1/08
3
 – more on the subject matter of the investigated agreement in order to 

determine to which Community policy it belongs, and does not regard the Common 

Commercial Policy as the only legal framework within which the Community is able to carry 

out its external relations. Accordingly, the second stage of the ECJ’s case-law is characterized 

by moving from extensive interpretation of the scope of Common Commercial Policy to the 

establishment of a “constitutional balance” among the various Community policies. At the 

same time, this tendency might lead to the degradation of constitutional power of the Union as 

a political entity. 

 

 

 

 

 

                                                 
3
 Opinion 1/08 [not yet reported] 
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2. The Community Competence according to the Implied Powers Doctrine 

 

Based on the case-law analysis (and the relevant statements in legal literature), two types of 

the implied powers can be distinguished. On the one hand, in the sense of the AETR 

judgment,
4
 the Community – even in absence of explicit authorization – has exclusive external 

competence when it adopts internal Community actions which might be affected or whose 

scope might be altered by an international agreement concluded by any of the Member States 

individually. On the other hand, according to Opinion 1/76,
5
 the Community has external (but 

not exclusive external) competence to conclude an agreement, if the agreement in question is 

necessary to attain an objective of the EC Treaty. 

The biggest challenge for the ECJ was to identify the international agreements which affect or 

alter the scope of an internal Community legal action leading to establishing the exclusivity of 

Community competences in the light of AETR judgment. Determination of these terms 

developed in the ECJ’s subsequent case-law has become quite inconsistent. 

Inconsistency might be due to the fact that in decisions determining terms of the AETR 

doctrine the exclusivity of external Community competence is at stake, and exclusive 

Community competence can danger Member States sovereignty more than implied powers in 

the sense of Opinion 1/76. The ECJ should take into consideration and observe two 

requirements: the proper and uniform functioning of Community Law on the one hand, and 

respect the principle of “conferred powers” on the other. According to the analysis, the ECJ 

could not take into consideration in its decisions both requirements with equal relevance; that 

is why the case-law in question is inconsistent. 

However, it can be certainly stated that the ECJ tends to interpret broadly the limits of the 

Community’s implied external competencies. So, the tendency to adopt a restrictive 

interpretation of the borders of Community competences in the early 1990s case-law does not 

characterize the ECJ’s “implied-power” decisions, especially the latest ones. 

According to the case-law analysis the question arises whether an abstract system of terms for 

the application of the AETR doctrine might be established. Terms laid down in a certain 

decision are not able to give help in decisions in subsequent cases concerning whether the 

contested agreement should have been concluded exclusively by the Community. Formalistic 

application of terms laid down in previous cases might jeopardize the principle of “conferred 

                                                 
4
 Case 22/70 Commission v. Council [1971] ECR 00263 

5
 Opinion 1/76 Draft Agreement establishing a European laying-up fund for inland waterway vessels [1977] 

ECR 00741 
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powers” (see Open Skies decisions). Consequently, it is proposed that the ECJ should create a 

new “AETR-test” in future cases; that is to apply more flexible and dynamic investigation 

methods which take the proper characteristic of the analyzed rules more seriously. 

 

 

3. The duty of cooperation according to Article 10 EC and the implied powers of the 

European Community 

 

The principle of duty of cooperation laid down in Article 10 EC (now Article 4 paragraph (3) 

EU) has an important role in the ECJ’s legal reasoning delivered in its implied power case-

law. On the one hand, the principle involves the duty of Member States to respect external 

Community competencies established through the application of the AETR doctrine; that is 

they are required to refrain from undertaking international obligations which might affect the 

application of inner Community rules. On the other hand, Article 10 EC has relevance in 

cases where Community shares competencies with the Member States, because it must be 

ensured that there is a close association between the institutions of the Community and the 

Member States both in the process of negotiation and conclusion and in the fulfilment of the 

obligations entered into. 

Article 10 has a procedural relevance as well, since it makes enforceable Member States 

obligation to respect the Community’s implied powers. Relying exclusively on the 

infringement of implied powers would have a risk, since borderline of areas belonging to 

implied Community powers are constantly changing according to the dynamics of (internal) 

Community legislation. Therefore, it is necessary to rely on rules which clearly establish the 

content of the Member States` obligations. According to the case-law, these are the following: 

1) secondary legal rules which might be affected (or of which scope might be altered) by 

agreements concluded by the Member States; 2) the duty of cooperation provided by Article 

10 EC. 

 

 

4. International Agreements Concluded by Member States Prior to their Membership in the 

European Community 

 

Its text shows that Article 307 EC (which rules on the status of international agreements 

concluded by the Member States prior to their membership of the Community) aims to protect 

different interests: the rights of non-member States conferred upon them by prior agreements 
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in its first section (paragraph 1) and the proper functioning of Community law in its second 

section (paragraph 2). In its earlier cases, the Court laid emphasis on the protection of third 

States, rather than of the Community interest. However, in recent case-law the Court seems to 

interpret the rights of non-member States more and more restrictively, and the obligations of 

the Member States laid down in the second paragraph of Article 307 (now Article 351 TFEU) 

more and more broadly. This approach has been clearly manifested in the two new judgments 

of the Court in the cases Commission v. Austria and Commission v. Sweden delivered last 

year. The consequence of these judgments is that the Member States have the duty to 

eliminate not only the real, but also the potential future incompatibilities between their prior 

agreements and Community law. 

The broad interpretation of Member States’ obligation provided in Article 307(2) EC does not 

characterize the ECJ’s attitude in cases where the contested prior agreement has a special 

political weight, like the Charter of the United Nations. 

The Court’s general broad interpretation (applied in the above mentioned special cases) does 

not comply with the principle of conferred powers. It follows from the text of paragraph (1) 

and (2) of Article 307 EC that Member States’ intent was to renounce only the right to 

maintain in force their prior agreements which do not comply with their existing obligations 

under Community law. However, (as it was mentioned above) the message of the judgments 

of the Court in the cases Commission v. Austria
6
 and Commission v. Sweden

7
 is that Member 

States have the duty to comply their prior agreements with their obligations also under future 

Community legislation. 

The result of the ECJ’s decision on the scope of Member States’ obligations under Article 

307(2) EC is firmly influenced by the procedural framework in which the ECJ delivers its 

decision. According to the case-law analysis Article 226 EC (now Article 258 TFEU) 

provides the appropriate procedural framework for determination of the scope of Member 

States’ obligation laid down in Article 307(2) EC. 

The case-law analysis revealed a clear parallelism between the analysis and argumentations 

applied by the Court in its implied power case-law on the one hand and its recent jurisdiction 

related to the obligations of Member States provided in Article 307(2) on the other. The ECJ 

should examine in both groups of cases the relationship of Community Law with the Member 

States’ agreements concluded (or to be concluded) with Third Parties. The ECJ regards in 

both areas the proper functioning of the Community legal order as a prior interest. That is the 

                                                 
6
 C-205/06 Commission v. Austria [2009] ECR I-01301 

7
 C-249/06 Commission v. Sweden [not yet reported] 
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reason why interpreting the notion of conflict broadly both by investigating the conflict of 

norms in the meaning of the AETR judgment (agreements which “affect” or “alter the scope” 

of the Community legislation) and “incompatibility” in the sense of Article 307(2) EC. 

Based on this parallelism, it can be assumed that the case-law in both areas influence mutually 

each other. Thus, for example if the Court establishes that a prior agreement is incompatible 

with a Community Regulation, and then a Member State (already as a Member of the 

Community) concludes a new agreement with a third State which rules on the same subject 

matter like the incompatible prior agreement, the Court will surely establish that the Member 

State has infringed the implied external competence of the Community. Consequently, the 

Court’s decisions related to the Member States obligation under Article 307(2) EC may be 

regarded as a precedent for the determination of the Community’s implied competences. The 

same is true for decisions where the ECJ held that the Community has implied powers to 

conclude a certain agreement; in these cases, the ECJ will later surely find incompatible a 

prior agreement of a new Member State which governs the same subject matter (that of the 

agreement). 

 

 

5. The jurisdiction of the ECJ and international agreements 

 

The ECJ’s interpretation on the scope of the Community’s external competence and that of its 

own jurisdiction has a mutual impact on each other. In a certain group of cases the ECJ could 

gain jurisdiction by interpreting the Community competence broadly, in other cases the ECJ 

interpreted the scope of its jurisdiction extensively in order to be entitled to decide on 

questions concerning the division, between the Community and the Member States, of 

competences to conclude a given agreement with non-member countries. 

Parallelism can be observed between the ECJ’s jurisdiction interpretation in the framework of 

the procedure provided for in Article 234 EC (now Article 267 TFEU) and that in Article 226 

EC (now Article 258 TFEU): the ECJ typically interprets broader the scope of its own 

jurisdiction than the implied powers of the Community in both procedures. That means that 

the ECJ extends the scope of its jurisdiction to those provisions of an international agreement 

which do not belong to Community competences according to the AETR doctrine. The ECJ 

relies on the requirement to ensure the proper functioning of Community Law as a reason for 

extensive interpretation. However, an extensive jurisdiction interpretation like that does not 

characterize the ECJ’s case-law in the framework of procedure laid down in Article 230 EC 
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(now Article 263 TFEU). The reason for it is that the ECJ has jurisdiction only to review the 

decision of the Community institution concerning the conclusion of the international 

agreement (between the Community and a Third Party), and not the agreement itself. 

 

 

6. The Consequences of the Court’s Case-law on the Legitimacy of Hungary’s 

International Agreements 

 

On the basis of the case-law analysis it can be assumed that Hungary has some “suspicious” 

agreements (concluded with Third Parties) which do not comply with Community law. 

The Court delivered its “Open Skies” judgments in 2002 stating that eight Member States 

infringed the Community’s exclusive implied competence by concluding their bilateral Open 

Skies agreements with the US. Hungary also has such an agreement. The Commission already 

sent Hungary a letter of formal notice under the Article 226 infringement procedure in 2005. 

The Commission still has not closed formally the procedure, but presumably it does not intend 

to continue it. The reason for it is that Hungary has already ratified the new Open Skies 

agreement concluded exclusively by the Community in April 2007, and the Hungarian statute 

enacting the agreement expressis verbis provides that Hungary’s bilateral agreement will be 

automatically repealed when the new agreement enters into force. 

Opinion 1/03
8
 also has an impact on some international agreements concluded by Member 

States with non-member countries. In its Opinion the Court established that the conclusion of 

the new Lugano Convention on jurisdiction and the recognition and enforcement of 

judgments in civil and commercial matters falls within the sphere of exclusive competence of 

the European Community, because the Convention concluded by the Member States would 

undermine the uniform and consistent application of Regulation No. 44/2001.
9
 By holding 

that the European Community now has exclusive external competence the Court closed the 

door on Member States that wish to conclude their own international agreements with third 

States or update existing ones in the field covered by the Regulation. Hungary has some prior 

agreements with third States providing the mutual recognition of decisions of the contracting 

party’s national civil courts. These agreements seem to be problematic in the light of Opinion 

1/03. 

                                                 
8
 Opinion 1/03 Competence of the Community to conclude the new Lugano Convention on jurisdiction and the 

recognition and enforcement of judgments in civil and commercial matters [2006] ECR I-01145 
9
 Council Regulation No 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil and 

commercial matters OJ L 12, 16. 1. 2001 
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The judgments delivered in the cases Commission v. Austria and Commission v. Sweden also 

have consequences to Hungary’s external relations. Hungary concluded prior to accession 

numerous bilateral investment agreements with non-member countries containing the 

provisions on the free transfer of investment related payments which, according to the Court, 

do not allow Member States to apply restrictions on capital or payments towards third States 

which the Council may adopt in the future. The Commission will probably initiate a 

procedure against Hungary in this regard. 

 

 

7. The impact of the analyzed case-law on the constitutional character of the European 

Union 

 

The analyzed case-law shows that a constant borderline between areas of exclusive 

Community competences and those of shared competences of the Community and the 

Member States cannot be drawn. 

Decisions on the scope of the Community’s commercial policy and the Member States 

responses given through the revision of the founding treaties confirm the statement (which is 

generally accepted in the legal literature) that the scope of the Common Commercial Policy – 

according to the international economical and political context – changes in a dynamic way, 

cannot be described with an eternally valid definition. So, the Community has exclusive 

competence in a policy area which has a constantly changing scope. Consequently, the 

borderline of the Community’s external competence in this area cannot be fixed. 

The same is true of the Community’s implied powers. The range of common (internal) rules 

which might be affected or whose scope might be altered constantly changes according to the 

dynamics of internal Community legislation. So the ECJ, acknowledging the implied powers 

doctrine as a part of Community law, implicitly states that the number of areas in the 

Community’s external competence is growing according to the Community’s legislative 

activity. The Member States themselves explicitly accepted this phenomenon as part of the 

Union’s legal order in Article 3(2) TFEU which provides that “The Union shall [...] have 

exclusive competence for the conclusion of an international agreement when its conclusion 

[...] is necessary to enable the Union to exercise its internal competence, or in so far as its 

conclusion may affect common rules or alter their scope.” 
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V. The utility of the research 

 

Clarifying notions to be used for vertical competence analysis, presentation of tendencies in 

the ECJ’s case-law, analysis and comment on ECJ’s argumentation methods might contribute 

to a better understanding of the Union’s legal nature. Thereby, the thesis might serve as a 

basis for further research on the political and economical reasons behind the ECJ’s decisions. 

 

The results of this research might be appropriate to help to circumscribe the scope of treaty-

making powers which Hungary has conferred upon the European Union and to identify 

Hungary’s international agreements which are not compatible with its obligations arising from 

Community Law. 
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