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|. Summary of the research tasks and objectives difie research

It is always a difficult objective to research tmsolvency law. The difficulty of the task
derives from the complexity of this field of law,hieh necessitates an interdisciplinary
approach. Moreover, the difficulties of the resbarcrease when the research is carried out
in international context. It is because not onlg tomplexity of this field of law and the
opposite national interests have to be faced witimtarnational level but also the different
national rules on insolvency or, in other word® tlonflicts between the different insolvency
cultures.

Having recognised the fact that the economic acaesnot bound by the national
borders and that the financial difficulties of thebjects who cross the border have impact on
the proper functioning of the market of a regiohere have been several attempts to
approximate and harmonize the national insolvendgsr at international level. Council
Regulation (EC) No 1346/2000 on insolvency procegsli(hereinafter ‘the Regulation’) has
been adopted as the result of these works cartiedtduropean Union level.

According to statistics of 2008 the Regulation hasn applied for more than 90 types
of national insolvency proceedings in 26 Membete&stand it was applied for both natural
and legal persons (acting as liquidator) havinghtiost various legal status.

There is no doubt about that researching and edéibgrthe cross-border insolvency
law is extremely current in the present financiais. Due to the free movement of goods,
services, capital and persons the number of thoseoenic actors whose activity cross the
borders and are involved in international relatiansicreasing dynamically in the European
Union. The financial crisis emerged in 2008 had effect that many of these cross-border
subjects became insolvent and therefore the Regulatas been applied in an increasing
number in practice.

Furthermore, the importance of the research is iatemsified by the fact that within
the meaning of Article 46 of the Regulation the @assion has to present a report on the
experience of the application of the Regulationnoylater than 1 June 2010 and, where
necessary, the Commission can propose the adapt#Htiie Regulation. Since this deadline
for the review procedure is approaching, each rekda considered to be current which has
the aim of detecting the inconsistent provisionstled Regulation and which proposes

suggestions for the improvement thereof.



Before outlining the aims of the thesis it is neeeg to determine its research topic.
Under the notion of European insolvency proceedings it is indicated in the title of the
thesis — | mean all those bankruptcy and liquisdepooceedings which have any international
aspect within the meaning of the territory of therdpean Union and which necessitate the
application of the Regulation. The notion of insaiey proceeding covers those bankruptcy
and liquidation proceedings opened in the MembeteSt therefore including Hungary,
which fall within the material scope of the Regidat Taking into account these limitations
the thesis does not deal with neither those inslygroceedings which have solely internal
aspects and nor with those cases which have ititenahfeatures outside the territory of the
European Union.

The theme of the thesis has been further tightesneck the elaboration of all the
provisions of the Regulation would have exceededsthe limits of the thesis. The European
Union law on insolvency proceedings is very similara matrix system in sense that the
Union provisions are divergent and they refer téhbother Union legal sources and the
national insolvency laws of the Member States. risbeo to illustrate the complexity of this
field of law the thesis touches upon these topgsvall, however it must be noted that the
analysis of these topics cannot be considered toimplete.

As regards the question of the opening of crossldroinsolvency proceedings it can
be remarked that the academic analysis of theicdgsocedural institutions included in the
Regulation has been already carried out in the Huag legal literature. Therefore, it was not
an aim of the thesis to deal with and resolve tioblems relating to the question of the scope,
the provisions governing jurisdiction and the raatign of judgements. The basic idea of my
research was based on the hypothesis accordindpith ihe regulation of a field of law is
never autotelic but, in procedural terms, it alwatyss to foster the thriving of the people
concerned. Consequently, | have analysed the Eanopiion law’s provisions on cross-
border insolvency proceedings from the point ofwad the subjects concerned in order to be
able to reach a conclusion as to whether the Uragualation facilitates the prosecution of the
rights of the legal entities or not.

Prior to the designation of the main lines of mye&rch | summarized the reasons for
the adoption of the Regulation and the objectihesdof as the followings:

- in order to assure the proper functioning of thernmal market the operation of cross-
border insolvency proceedings should be providedarn efficient and effective

manner;



- to coordinate the measures to be taken regardimgngolvent debtor's cross-border
assets;

- to avoidforum shopping.e. activity of the parties seeking to obtain erenfavourable
legal position;

- to achieve the protection of legitimate expectatiand the certainty of transactions in

Member States other than that in which proceedang®pened.

On the basis of the analysis of the relation betwe® above objectives and the
subjects of cross-border insolvency proceedings,ntlain objective of the research was to
answer to the question as to whether in the lighh® provisions in force and from the point
of view of the subjects of cross-border insolvemrgceedings have the objectives of the
Regulation — i.e. the requirement of efficiencyegctability and legal certainty — been
attained, and does the Union rule prevent the gmrtiom taking advantage dbrum
shopping.

Having regard to the fact that with the adoptiorir@ Regulation the Union legislator
did not create a code containing uniform rules anogean insolvency proceedings, besides
analysing the provisions of the Regulation, | agamined the relevant Hungarian rules. As a
secondary objective of the research | have beeawrlsag the answer to the question whether
the Hungarian provisions on insolvency make poss#éid facilitate the application of the
provisions of the Regulation from the point of vieiwthe subjects of cross-border insolvency
proceedings.

The structure of the thesis can be justified kg fihllowing reasons. The Regulation
does not defineexpressis verbishe personal scope thereof. However, it followafrthe
detailed rules of the Regulation that the debtwe, dreditor, the liquidator and the courts of
the Member States fall under the scope of the naifcsubjects of cross-border proceedings.
The structure of the thesis follows this logic, ghafter Chapter 1 which contains those
general remarks which are necessary for the uradhelhisty of the later chapters, in the
following four main parts of the thesis | analybe European Union provisions and the fields
of law closely linked to them specifically from tpeint of view of these different subjects of

the European insolvency proceedings.



Il. Methods and sources of the research

The method of the researaised during the writing of the thesis nixedin nature. The
description of the relevant provisions of the Ragoh is followed by the interpretation and
analysis thereof in each chapter; moreover theniqale of the Union regulation necessitated
the use of legal comparative method, too. As aanaftfact, where the Union provision does
not contain any substantive rule but refers torhgonal laws of the Member States, the
guestion whether the Union provision is adequateatrcan be answered only with the help
of the analysis of the national solutions. Therefat is true for the whole thesis that the
descriptive-analyticahndcomparative methodsere used contemporaneously.

Concerning the comparison between the nationaltieaks it must be noted that the
thesis does not always deal with the national lafinthe same Member States since | tried to
illustrate and describe the extremist solutionthefMember States as for the regulation of the
legal institutions in question. What is more, ilmngochapters of the thesis besides describing
the national provisions of the chosen Member Statded to outline the main international
tendencies, that is to say | also usedntioglel formation method

In order to be able to answer to the questiongimgldo the second main objective of
my research, it was necessary to expound and andgsHungarian insolvency law as for the
relevant legal institutions. Nevertheless, conaggrihe analysis of the Hungarian rules, it
must be emphasized that the complete and detaldabration of the legal institutions
concerned was not amongst the aims of my reseBedically speaking, the Hungarian laws
and judicial practice were described and analyséslysto the extent so as to render possible
to evaluate whether the Hungarian insolvency lavkeagossible and foster the application
of the provisions of the Regulation or not, and thibe it complies with the requirements and
tendencies of the European Union — having regarthéonational solutions of the other
Member States. Thus, | was dealing with the Humgafankruptcy Act and the other
relevant national provisions usingatical legal analysis method

The prevailing legal acts of the European Unior,ungarian laws, the national laws
of the other Member States and the commentariesdhewnerethe sources of the research
moreover | widely dealt with the case-law of theu@mf the European Union, the Hungarian
courts and the courts of the other Member Statesorhes from the analytical-comparative
method of the thesis and from the fact that thezeevonly few academic legal writings in my

research topic written in Hungarian, that the thésbased on a large number of international



— mainly written in English and German — sourcesigaificant number of which appear and
are analysed for the first time in my thesis in Hary. The use of internet also facilitated the
research of the national laws and jurisprudencthefMember States and of the European

Union. Furthermore, my researches carried out imfaay, Austria and Italy also helped me
with writing my thesis.



lIl. Summary of the results of the research and theossible utilization
thereof

1. Summary of the results of the research

1.1. General remarks

The aim of the writing of my thesis was to creatmmprehensive work which could be used
by both those academic lawyers who research tlae dieEuropean insolvency law and by
those practical lawyers who applies the rules f fileld of law. As it is indicated in the title
of my thesis the provisions of the Council Regulat(EC) No 1346/2000 on insolvency
proceedings were analysed from the point of viewhefsubjects concerned and the primary
aim was to provide them with appropriate guidamctné ‘regulatory matrix’.

Before answering to the questions outlined abave¢ha concrete objectives of the
research, the following general remarks shoulddiedhin connection with the application of
the Union legal act. From the point of view of thebjects of cross-border insolvency
proceedings it can be stated that the adoptiorhefRegulation can be considered as a
milestone and it has a significant effect on thtenmational business activity and transactions.
Nowadays the actors of the internal market of thewofean Union calculate in advance
whether a given transaction has any effective demg@l Union dimension. During the
preparation of the procedures and transactionsadheerned parties also take into account
what kind of effects can the Regulation have amg@nding the rules on the application of the
Regulation they examine the applicable law of thenMer States in order to evaluate in
which Member States the conditions are more faywaraVhat is more, on the basis of the
concept and the objectives of the Regulation thertsoof the Member States which are
involved in cross-border insolvency proceedingsehthe possibility to create such flexible
and innovative interpretations which depart fromiitimational law.

The years following the entry into force of the Bkgion were not harmonious. That
time the focus was on the definition of the notajricentre of main interests’ in the context
of the parent company/branch debtor constructidhis period can be described as the period
of 'war and peace’. However, the difficulties ratgtto the questions of interpretation and the
conflicts between the Member States cannot be derei as negative. In fact, it is natural
that the general provisions which try to recondhe different insolvency cultures of the

Member States can easily become the subject otekebzaet’s just think of the fact that only



one brief sentence of the Regulation deals withgthesstion of jurisdiction as regards the main
insolvency proceeding, consequently the appearahdédferent interpretations is inevitable.

It must be added that the debtor and the otheicpaahts of the proceeding seek for different
solutions and possibilities to obtain a more faable insolvency environment. The legal
conflicts and theforum shoppingthat have emerged on the side of the subjecthef t
proceedings caused several debates; neverthehese tonflicts do not spoil the positive
results reached with the adoption of the Regulation

Due to the adoption of the Regulation several testdn be pointed out also in the
harmonisation of the laws of the Member States. Higgest achievement of the Union act is
that it has introduced uniform rules to be apptieduropean insolvency cases. For example
while in 2000 the question whether the asset otingdrian debtor and situated in Spain was
part of the estate in bankruptcy could have beettemaf disputes, nowadays the very same
guestion does not arise in the context of the MerBibates of the European Union.

The provisions of the Regulation also served asatsoidr the national legislators of
the Member States in those cases where the natiegialators adopted rules concerning
guestions relating to cross-border insolvency pedo®s arising between the given Member
State and third countries outside the European tJriior example the German legislator has
implemented the rules of the Regulation in its ovai law on international insolvency
proceedings in relation to third countries. Theassity of the regulation of the international
insolvency law also became a central question thighadoption of the Regulation, and as a
result, several Member States have adopted theirmational special rules. It follows from
the foregoing that it can be stated that the Reéigmiaand the national laws of the Member
States on insolvency proceedings in relation todtlsountries are in reciprocity and they
develop in a parallel manner in Europe.

The Regulation has a unifying effect on the nationsolvency laws of the Member
States, too. To give an example, prior to joinithg tEuropean Union the preservation
measures did not exist in the liquidation procegdmthe Hungarian law and the institution
of temporary administrator was inserted in the Huran Bankruptcy Act on the basis of the
Regulation. Due to the researches carried out oteroto examine the effects of the
Regulation, the national insolvency laws of the Nbem States are subject to permanent
monitoring. The monitoring highlights the extremeellgences, which also draw the attention
of the national legislators to the importance of tiiven problems. For instance we can
mention the attractive effect of the English nagiloreorganisation proceedings which induced

the migration of the legal entities to the Unitedihgddom in case of arise of financial



difficulties. This had influence on the nationalkof several Member States to the effect that
the some Member States’ legislators have introdsceth reorganisation proceedings which
can compete with the English regulation. This peatso brought the opportunity of renewal
for the national insolvency laws of the Central dfastern European Member States since
they were obliged to elaborate such modern natimsalvency laws which comply with the
requirements established by the European Union.

To sum up the evaluation of the effects of the Ragn it can be concluded that
several tendencies for harmonisation can be obdearvehe last years, just as at present.
Obviously these tendencies are not that spectaaslahe debates and conflicts raised in
connection with the insolvent situation of grouppsompanies, and sometimes take the form
of un-coordinated, small steps. However, thereasdaubt that these tendencies move on
towards the direction of a uniform European insobselaw, as to the achievement thereof we
can be optimistic. But it goes without saying thia introduction of a uniform European
insolvency cannot occur overnight. As a long-raamge it can be achieved only at the end of
a long and rough road on which the European Uniahits Member States have departed

hands in hands.

1.2. Detailed description of the results of the remrch — suggestionge lege ferenda

In the introduction of the thesis | identified themary aim of my research, that is to answer
to the question whether — from the point of viewtlod subjects of cross-border insolvency
proceedings and on the basis of the provisionsricef— the objectives of the Regulation are
attained or not. As it was mentioned above, thdsgectives are: compliance with the
requirements of efficiency, predictability and legartainty and to eliminate the possible use
of forum shoppingln my opinion the answer to this question casiimmarized as follows:

The Regulation on cross-border insolvency procesdifacilitate to attain the
requirements laid down in the Preamble, namelyélgeirements of efficiency, predictability
and legal certainty, andriéduce to a minimal levélut does not eliminate the possible use of
forum shoppingThe creation of a uniform European insolvency &wuld be necessary in
order to completely achieve the above-mentionedatives. However, at the present situation
of the European integration this cannot be reaciheduld only be realized as the final result
of further harmonisation work.

To sum up the answer to the secondary questionyafesearch — as the second most
important aim of my research — it can be conclutthedispecific provision®f the Hungarian



Bankruptcy Actfacilitate the application of the Regulation in Hungary, thére are a lot of
unregulated fields and several suggestions camdseipted.
The following summarized statements and suggessopport my conclusions.

1.2.1. Conclusions and sugqggestioths lege ferendaelating to the rules concerning the
debtors

Conclusions concerning the provisions of the Rdgna

1. In Chapter Il, Subchapter 1 of the thesis ladithe question whether the method applied
by the Regulation, according to which the Unionidgor left for the national laws of the
Member States both to defimdho can be debtan cross-border insolvency proceedings, and
to determine on which conditions can the proceedwegopened, facilitate or not the
achievement of the objectives of the Regulatiomely the elimination oforum shopping
and to ensure the proper functioning of the intenmarket, legal certainty and predictability.

In this respect | came to the conclusion thatifggnt differences can be pointed out
amongst the national solutions of the Member Statkee debtors of insolvency proceedings
vary from one Member State to another. Moreovegarging the conditions for opening of a
proceeding, on the one hand some Member Statethediguidation test which requires that
the debtor cannot repay its debts at the time whey become due. On the other hand the
other Member States examine the balance-sheenfpote. whether the debts of the debtor
exceed the assets at its disposal.

In my opinion the different conditions for the ojp®y of proceedings are very
unfavourable as for the application of the RegatatiThis statement is supported by the
increasing mobility of the legal entities in thense that by transferring the centre of main
interests the debtor can choose those Member Stéite® the conditions for the opening of
insolvency proceedings are the most favourablehiior. The same statement is true for the
creditors since by choosing the court they tryedquest the opening of proceeding in that
Member State where the legal environment is thet fav®urable for them. Therefore, this
solution does not eliminate but foster the ustonfm shopping

The other problem results from the regulation esysestablished by the Regulation.
Pursuant to Article 3 (1) of the Regulation maiedlvency proceedings can be opened in the
Member State where the centre of the debtor’s nmé@mests is situated. Pursuant to Article 4
(2) (a) it is the national law of this Member Stathich determines the conditions for the
opening of proceedings and it also determines whesron the question as to against which

10



debtors insolvency proceedings may be brought. ti@nbasis of Article 3 (2) secondary
insolvency proceedings can be opened in anotherbddeftate where the debtor possesses an
establishment. In this case, pursuant to ArticletB& national law of the latter Member State
is applicable however it must be emphasized thahis other Member State the debtor’'s
insolvency cannot be examined. In the Member Sthsecondary insolvency proceedings the
given organizational body does not face with theivency test and despite the fact that in
such cases it can happen that the debtor woulbenable to comply with the insolvency test,

it is the national insolvency law of the Member t8tavhere the debtor possesses an
establishment which is applicable.

Consequently the national insolvency criteria b&fe tMember State of main
proceedings have effect on the other Member States, main proceedings and secondary
proceedings are in close connection with each ofheae to the differences in the insolvency
conditions it can happen that a main proceedinghaabe opened against a company just
because in the Member State of the centre of its) nmerests it cannot deemed to be
insolvent, however under the national law of thenlder State where it has an establishment
it is considered to be insolvent for a long time.

| take the view that in order to achieve the otiyes laid down in the Regulation it
would be necessary to define the conditions whrehapplicable to the debtor at Union level.
These conditions should be determined at leastich extent that it should be declared in a
uniform manner that the subjects of cross-bordseoliency proceedings can be both natural
and legal persons. On the other hand, adoptionndbrn rules is needed also on the
conditions for the opening of proceedings. Witharelgto the question of insolvency, since
most of the Member States apply the liquidation, t&s my opinion the Union rule to be
established should follow this concept.

2. After comparing the provision on internationaiigdiction laid down in Article 3 (1) of the
Regulation, the freedom of establishment for congsmand the relevant Hungarian rules, |
draw the following conclusions.

The Union legislator was wise when it introducée thotion of centre of main
interests in order to determine the Member Statielwias jurisdiction in the main insolvency
proceedings. Concerning the freedom of establishia@hdown in the EC-Treaty, it comes
from the case-law and interpretation of the Eurap€aurt of Justice that the place of the
registered office of the debtor and the place whieeedebtor carries out its main activity can
be situated in different Member States. In ordegrisure that there is a real link between the

Member State of the proceeding and the debtor,imratder to ensure that the ground of
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international jurisdiction cannot be considered esorbitant ground of international
jurisdiction, it was inevitable to create a notighich takes into account those cases when the
debtor does not carry out any activity in its Mem8tate of the place of its registered office.

Under the prevailing provisions the debtor catugrice the connecting criteria of the
insolvency proceedings by transferring the placigsofentre of main interests. However, it is
not an easy task to transfer the centre of maierests into another Member State, thus it
cannot be executed from one day to another. Howdvire Union legislator adopted a
secondary Union act regulating the transfer ofglaee of the registered office between the
Member States, the connecting criteria of the md@gonal jurisdiction — at present taking the
form of a refutable presumption — could be changede easily, and it could give therum
shoppinga new impetus in the European insolvency procesdin
3. In my opinionthe rules on international jurisdiction laid down the Regulatioracilitate
the achievement of the objectives of impeding atesaly restricting those activities of the
debtors which are carried out in bad faith in ordeobtain a more favourable legal position.
Concerning the notion of centre of main interestgan be observed that the ground of
international jurisdiction is based on the concefpthe existence of a genuine connecting
factor. Therefore, in my view the contradictionweetn the Union legal act and the exercise
of the fundamental freedoms is apparent.

The judgement of the European Court of Justicedbdndown in casé&usanne
Staubitz-Schreibeimposerestrictions on the time limits for the use f@rum shopping
emerging on the side of the debtbaving regard to the fact that in the moment when t
opening of an insolvency proceeding is requestee,circumstances which determine the
international jurisdiction become fix. In other wer the opportunity to find the most
favourable legal environment is restricted to tleeiqul preceding the request for the opening
of proceeding.

Nevertheless, in practice it is not always eassh@nge the place of the centre of main
interests since the apparent transfer thereof carddiected during the examination of
international jurisdiction. As a matter of factdn happen that the activity of a debtor carried
out in order to obtain a more favourable legal fisiresults in the successful usefofum
shopping In this respect it can be noted that the legatdiure draws the attention to the
phenomenon oinsolvency planningThis means that prior to the request for opemihgn
insolvency proceeding the debtor precisely analygieish national law would be the most
favourable for him/it, and the debtor creates tiheumstances which determine its centre of

main interests in such a way that at the mometti@submission of a request for the opening
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of proceeding the jurisdiction of the chosen MemBtate is already established. Obviously
this requires a significant amount of money anceton the debtor’s part, and in practice this
phenomenon mainly occurs when planning reorgaoisatiroceedings of the groups of
companies and in case of insolvency of debtorsgoedtural person.

Although the phenomenon afsolvency planninghould not be underestimated, it is
impossible to create such a system of rules osdigtion which could totally eliminate the
possibility of forum shopping This aim, i.e. the elimination of incentives bktdebtors to
seek to obtain a more favourable legal positiomccde completely achieved only with the
introduction of a uniform European insolvency regign scheme.

4. In connection withthe insolvency of groups of companidsave concluded in Chapter Il,
Subchapter 4 of the thesis that concerning theigmn of the Regulation most of the
problems and debates occur when the provisionsitennational jurisdiction are invoked in
order to create grounds for concerted insolvencgrotips of companies. We can often read
the opinion in academic legal writings that insole proceedings opened against groups of
companies should be somehow regulated in ordenpoave legal certainty and the efficiency
of the proceedings.

In the light of the above-mentioned suggestiond @@ counter-arguments thereof |
am of the opinion that the solution cannot be tleatwon of such provisions under which — by
setting aside the concept of ‘one legal entity, preceeding’ and with the introduction of a
new, special connection criteria for internatiopaisdiction — the single companies of a
given group should be treated within one singleceeding. Provided that the economic
dependency between the companies is very stronmg,already possible for the branches to
overcome the presumption laid down in the secontksee of Article 3 (1) of the Regulation
and to prove that the branch’s centre of main @stisr is adjusted to the parent company’s
centre of main interests.

In my point of view, concerning the insolvency grfbups of companies, the Union
legislator should take into account the followirmnsiderations during the review procedure
of the Regulation. The Union legislator should nteim the concept of 'one legal entity, one
proceeding’ and it should determine within the smns on international jurisdiction — at
least in a general manner — those conditions uniéch it can be stated that the branch’s
centre of main interests situates in the terrimiryhe Member State of the parent company’s
centre of main interests. In cases where theseitcamslare not fulfilled or the proof thereof
was unsuccessful and provided that the main insclv@roceeding was opened against the

branch in a Member State different from the Mem8&te of the parent company, | do
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consider that a legal framework should be adopteatder to coordinate the main insolvency
proceedings opened against the companies of groupdifferent Member States. The
adoption of such a legal framework would be neagdsamake possible for the groups of the
companies or the members thereof who face withnéirz difficulties to conduct a

harmonized reorganisation or liquidation proceeditgpout difficulties.

Conclusions concerning the Hungarian rules:

The introduction ofinsolvency proceedings against natural persamald be desirable in
Hungary. The Hungarian law is unique within the @agan Union in the meaning that it does
not allow the opening of bankruptcy proceedingsirejanatural persons. However, the
institution of the individual bankruptcy is not &gn to the Hungarian or to the European
evolution of law. Moreover, it has several advaetag

- the proceeding is subject to judicial control atretsconditions,

- inlong terms it is beneficial for the creditorsvasll in those cases where the recovery
of the outstanding debts would be hopeless eveer &t long and expensive
enforcement procedure,

- it prevents the 'honest but unlucky debtor’ fronffeting the consequences of his/her
bankruptcy for a whole life and ensures the opputyuof recommencement for
him/her.

There have been several attempts in Hungary todate the debt settlement proceeding with
regard to natural persons. The last attempt waZ0® when a proposition was submitted,
however in the end it did not become a bill.

There is no doubt that the introduction of the tdedttlement proceeding would be
justified, although it is true that the creationitsflegal system is not an easy task. It is also
obvious that the Hungarian Bankruptcy Act is hodéqehte to include these provisions since
the conception of the proceeding is adjusted tduhetioning of the economic companies. In
my point of view the debt settlement proceedinguéthde regulated in an independent piece
of law.

The other important question is to decide on wérethe proceeding should fall within
the competence of the courts or administrativeaiitbs. In my opinion the French solution
could serve as a model in this regard: e.g. thedooation of the proceeding based on the
arrangement of the debtor and creditors, just asiging professional assistance could fall

within the competence of the Office of Justice, le/fm lack of assistance to be provided for
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the creditors the court could approve the debleseéint plan, and also the court could decide
in the question relating to the exemption of thbtde

When dealing with the question of the determimatwf the debtor of the debt
settlement proceeding, it should be borne in mhmt it would be very important that the
legislator harmonise the personal scope of the Bgm&y Act and that of the new piece of
law to the largest extent possible. | take the vieat debt settlement proceedings should be
made available not only for those natural persohs do not carry out economic activity but
the sole traders should also fall within the scopihe law.

As a conclusion it can be stated that the adoptfan act on the natural persons’ debt
settlement proceedings is an urgent task of theghluan legislator. During the elaboration of
the future proposal great emphasis will have togpbeon a wide professional and public

discussion.

1.2.2. Conclusions and suggestions relating taules concerning the creditors

Conclusions concerning the provisions of the Rdguia

1. The Regulation does not deal witie notion of creditgrnot even at least to the extent as it
deals with the notion of debtor. This definitionnsssing despite the fact that the Union act
refers to the creditors in several provisions dmakically speaking, tries to eliminate the
disadvantages resulting from the cross-border eaitithe insolvency proceedings and from
the fact that parallel proceedings can be openathsigthe debtor.

Pursuant to Article 4 (2) (h) of the Regulationsitthe national law of the Member
State of the opening of proceeding which is appleao the rules governing the lodging,
verification and admission of claims. Thereforeomer to determine who can be creditor
within the meaning of cross-border insolvency pealirgs, the examination of the national
solutions of the Member States is necessary.

It is common in the national solutions of the Ma&anBtates that the lodgement of the
claim is always required in order to obtain credgtatus. In general the decision on opening
of proceeding specifies the time limits for the dechent of the creditors’ claims, but the
length of the time limits is different in the natal laws of the Member States.

In cross-border insolvency proceedings the differeules on lodgement and
registration of the creditors’ claims are disadegebus for the creditors situated in another
Member State since the system favours essentladlyacal creditors. This affects indirectly

the lending appetite in a disadvantageous manrnéeiikuropean Union.
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In order to improve legal certainty and to ensaqeal treatment of creditors, the
adoption of uniform rules would be necessary oncith@se of the lodgement and admission
of creditors’ claims, and especially on the timeiti for the lodgement, on the legal
consequences of the default of the time limit andh@ information procedure for creditors.

2. Concerninghe rules on the protection of creditoas laid down in Articles 41 and 42 of

the Regulation | came to the conclusion that th@k/megislator tries to help the creditors

who are nationals of other Member States by lagiogn the provisions on the lodgement of
claims. It is without doubt that this affects thesfion of the given creditors in a positive way
but it does not completely eliminate the difficalideriving from the feature of cross-border
insolvency proceedings.

As regards creditors who are nationals of othemidler States, the time limit for
lodgement of claims is clearly shortened sinceitlgévidual notice received from a court or
liquidator of another Member State has to be tedadl and — as the case may be — the
content of the lodgement of their claims, justles documentary evidence thereof have to be
translated into the official language of the MemiState of the opening of proceeding.
Besides of the fact that the translation is timastoning, it is also expensive. Thus, in the
light of the legislation in force it can be decltbat the position of the domestic creditor and
the position of creditors who are nationals of ofliember States are not equal.

3. As regards thepecial provisions on conflicts of laanalysed in Chapter Ill, Subchapter 3
of the thesis | came to the following conclusions:

- Itis a difficult task to evaluate the positiontbg creditors secured by pledge in cross-
border proceedings within the meaning of the RegulaThe fundamental problem
results from the general wording of the specifioysion laid down in Article 5 and
the differences among the national rules of the BlemStates. The national laws of
the Member States regulate the position of pledgbiferently, and the idea of
unification is still not matured. The present sitoia obviously favours the pledgors,
however, basically it is still an open questiont twaat if there is a dispute between
the main liquidator and the pledgor within the magrof Article 5, that is whether the
court having jurisdiction in this dispute should ketermined under regulation
Brussels | or not. Having regard to the fact thatposition of the creditors secured by
pledge requires outstanding attention in the nati¢éews of the Member States and
has a great importance in the credit managementigeaas well, the Union legislator
should answer to this question in the course ofdbe review proceeding of the

Regulation.
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- Regarding the special rule on conflicts of law laldwn in Article 10 of the
Regulation it can be concluded that its introductio the cross-border proceedings
was reasonable since all European Union legalthatshave been adopted in the field
of judicial cooperation in civil matters pay spécattention to the position of
employees, trying to protect them from the possé#pplication of foreign laws. The
system created by the Regulation, namely the fatigwprovisions on the applicable
law, is in fact quite complicated, however reaséedlbm the point of view of the
employees: in questions strictly linked to labcawv Ithe applicable law can be found
on the basis of regulation Rome I, while the naldaw of the Member State of the
opening of proceeding is applicable to the dispatesected with insolvency, and the
national law of the Member State in which the emp® habitually carries out his
work is applicable as to the aids demandable fraagenguarantee funds. Thanks to
the manifold lawmaking of the European Union in fiedd of the applicable law to
the employers’ insolvency there are no essenti@rénces amongst the national rules
of the Member States.

- Regarding the rule on proceedings on lawsuits pends established in Article 15 of
the Regulation, the assessment on enforcement gimggs pending in another
Member State than the Member State where an insojvproceeding was opened, is
guestionable. The question is whether Article 4({Rpr Article 15 of the Regulation
should be applied for the effects on enforcemeotgedings. It is a question because
the text of the Regulation and the content of YHieyds-Schmit Reporare not
compatible in this aspect. Although this does aggeas big problems in practice in the
meaning that the national laws of all the Membeat&dt prohibit the individual
assertion of claims in the course of universal Ivesacy proceedings, at the due
review of the Regulation the text of the Regulatgtould be specified also in this
regard in order to achieve legal certainty andarnifinterpretation.

4. After the examination of the provisions whicle &0 ensure equal treatment of creditors |
came to the conclusion that the provision laid dinvArticle 20 (1) of the Regulation, which

imposes the duty to return on the creditors, isn@blrule to be applied independently from
the national laws of the Member States. By the Way Union rule is very similar to the

solutions created by the national laws, the sdferdince is that while in domestic insolvency
proceedings the creditors can gather exact infoamatbout the fact whether an insolvency
proceeding has been opened against the debtor,oppertunity to gather the same

information is very limited in case of cross-bordeolvency proceedings.
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The provision which imposes the duty to returntlo& creditors could be considered
correct as against the creditors if such a Unigister was established which could keep up-
to-date records of the insolvency proceedings edlén the other Member States. By the
way, academic legal writings call out for such gister already for a long time. The Council
of the European Union has adopted an action plaikunopean e-Justice on 7 November
2008, an important aim of which is to enhance tleation of the European area of justice
with the use of information and communication tembgies. According to the original plan
the European e-Justice Portal should have beetedrbg the end of 2009. This portal should
connect — amongst others — the registers kept ley Mlember States of insolvency
proceedings. The portal does not function at thenerd but its creation is expected for 2011.

As for the analysis of the order in which the died’ claims are satisfied, | found that
the national laws of the Member States are divdrgera large extent. In this respect |
observed that in the period prior to the adoptibthe Regulation this was one of the most
important questions to which the Member Statesndidwant to consent. Since the diversity
was such big, the Convention on Insolvency Procgedrawn up in 1995 could not been
adopted. Nevertheless, since pursuant to the Regulthe Member States are prohibited
from giving unjustified benefit to a given creditdine national laws of the Member States are
approximated to a certain extent. However, theradsreal chance for the adoption of a

uniform Union rule in this field.

Conclusions concerning the Hungarian rules:

1. On the basis ahe provisions of the Hungarian Bankruptcy Actan be stated that the
provisions orthe creditors’ right to lodge claimkid down in Article 39 of the Regulation
prevail in Hungary. The Hungarian law uses thearotf 'creditor’ and in this respect it does
not differentiate on the basis of the nationalifytloe creditors. What is more, as for the
ranking of creditors the Hungarian law does noétaito account the identity and the status of
the creditor, which means that solely the naturd #tle of the claim are relevant.
Consequently, if the claim of a creditor is taxotiher social security claim, the claim of the
tax authorities of the other Member States is tqumified as preferential claim and it has the
same status as the claim of the Hungarian tax &titho

2. After analysing the content of the provision lamlh in Article 40 of the Regulation and
comparing it with the rules of the Hungarian Baray Actl concluded that the provisions
of the Hungarian bankruptcy law should be modifiadorder to provide the consistent

application of the Regulation.
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First of all that should be declared in the Huryaact that — within the framework of
the Regulation — who shall be duty bound to commatei information to those creditors who
are nationals or other Member States. Taking irtooant the special features of the
Hungarian bankruptcy rules according to my vievs thbligation should be imposed on the
insolvency administrator or the liquidator.

As regards bankruptcy proceedings Article 12 (fljhe Hungarian Bankruptcy Act
should be modified so as to obligate the debtotraasfer to the insolvency administrator
within 5 working days of the publication of the erdfor opening of the bankruptcy
proceeding the names and addresses of those knoeditocs who have their habitual
residence, domicile or registered office in anotddember State. This modification should be
carried out in order to make possible for the imepnty administrator to comply with its
obligation laid down in Article 40 of the RegulatioThis modification would not impose
huge burden on the debtor, since pursuant to Ar8dl2) (f) a list of the debtor’s creditors has
to be attached to the request for the opening @fgadings. Should the debtor fail to inform
the insolvency administrator, the legal consequéneeof could be the payment of a fine.

It is much more difficult to find a solution insnlvency proceedings since the debtor’s
readiness to cooperate is very low in general. Hewet should also be provided in Article
31 (1) of the Hungarian Bankruptcy Act that the ager of a company that is being
liquidated must communicate to the liquidator tis¢ f names and addresses of the known
creditors who have their habitual residence, ddmior registered office in other Member
States in order that the liquidator can fulfilinsormation obligation established in Article 40
of the Regulation. This list should be communicatedhe liquidator within 5 working days
of the publication of the order to wind up the camyp. The failure of this obligation should
be punished with a fine, too.

In order to ensure equal treatment for creditor® \@re nationals of other Member
States, Article 28 (2) (f) of the Hungarian BankypAct should be modified so as to provide
that the time limit for the lodgement of claimsapéditors who are nationals of other Member
States, should be counted from the date of theetgliof the individual notice mentioned in
Article 40 of the Regulation.

3. After comparing the rules on conflicts of lanabrsed in Subchapter 3 of the thesis and the
rules of the Hungarian Bankruptcy Act | concludedtt
- Generally speaking, the development of the rules d@wn in Article 49/D of the
Hungarian Bankruptcy Act followed the internatiotahdencies and in its present

form it is considered to be compliant with the Epgan Union law. As we have seen,
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most of the Member States’ insolvency laws try toperly guarantee the pledgee for
the event of the debtor’'s insolvency. That is whg tevenue from the sale of the
pledge — after deduction of the given small coslas to be fully used to satisfy the
pledgee’s claim. When the insolvency rules do movigle appropriate guarantee for
the satisfaction of the pledgee’s claim, it camsigantly force the credit management
practice back.

- After comparing Article 10 of the Regulation ancke trelevant Hungarian rules |
concluded that the Hungarian law meets with theobnrequirements and the
implementation of the Regulation has been fullyiedrout in Hungary in this respect.
The employees and the reimbursement of their wagmadds are ensured in
insolvency proceedings. After analysing the natidaas of some Member States it
can be observed that the Hungarian law is basdteoprinciple of most favour since
contracts of employment do not expire automaticallith the opening of an
insolvency proceeding, the coverage of the wagsegsired by wage guarantee fund
and the insolvency proceeding does not result miaidtrative or financial surplus

burden.

1.2.3. Conclusions and suggestions relating taules concerning the liguidator

Conclusions and suggestions concerning the prassib the Regulation:

1. Concerninghe Union notion of liquidatoit can be stated that, in fact, the solution chose
by the Regulation enhances the improvement of legahinty in cross-border insolvency
proceedings, although its regulatory technique c¢dnd improved. It is because Annex C of
the Regulation specifies only the liquidators ispect to each Member State. However, the
list does not lay down that in a given Member Steltéch liquidator specified in Annex C is
entitled to proceed in insolvency proceedings d@etin Annex A. It is because the content
of Annexes A and C has not been accorded. This esaential deficiency since the liquidator
proceeding in another Member State can use inotihar Member State only the competence
provided for in its own national law (e.g. underridarian law the rights and obligations of
the liquidator and the insolvency administratongigantly differ).

2. As regards Articles 21 and 22 of the Regulatiamoncluded that these provisions are
essentially important with view to the notificatiasf those unknown creditors who are

nationals of other Member States and the secufityade. The existence of these provisions
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will be justified also after the creation of thelastice Portal since a uniform Union register
will not be established, only the access to the Blem$tates’ registers will be easier.

As to the national rules on publication and regigin it can be observed that the
solutions of the Member States are rather differentpractice the biggest problem arises
when a given Member State has not adopted anyapetional rules on the enforcement of
the provisions of Articles 21 and 22 of the Regaulat

In this respect the Hungarian model can serverasdel for all other Member States.
In my point of view the Union rules on informati@md registration should be modified in
such a way that the Regulation would stipulate #zath Member State shall communicate to
the Commission the name, address and territonisldiction of that body which is entitled to
forward the requests of the liquidators appointednother Member State. Besides these data
the communication of the following data would ats® useful: the obligatory content of the
request and that what kind of annexes must behatththereto. Moreover the rules on the
payment of the eventual costs should also be conuam@d in details. The Commission
should publish the information reported by the Mem§8tates on the official website of the
European Union.

3. The liquidators’ right to lodge creditors’ claimas laid down in Article 33 of the
Regulation clearly protects the creditors’ intesedtevertheless, practically speaking, for the
time being this provision entitles the liquidatargy with the right to represent — relating to
the lodgement of the creditors’ claims — in othesalvency proceedings and the right to
participate in the creditors’ meetings held in otMember States. The Union rule does not
provide for more rights.

If a creditor’s claim is lodged by the liquidator the main proceeding, under the
relevant national laws the lodgement of the claisnexamined in the same way as it would
have been lodged by the creditor itself. In my apinin case where it is the liquidator who
lodges the claim it should be declared that thditoes’ claims are not to be examined under
the national law in the main proceedings but theyufd be registered automatically in order
to ensure the smoother settlement of parallel weswly proceedings. Certainly the
registration fee, as well as the fee for cancelling examination, should be paid by the
creditor. However the introduction of such a rulewd be possible only if the rules on the
course of the lodgement of the creditors’ claimseneniformly established at European level.
4. The Union legislator tried to reconcile the iwsnmcy proceedings run in parallel against

the same debtor by establishitige main liquidator’s rightdn the secondary proceedings.
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The above-mentioned rights are very cautious irureaind do not mean that the main
liquidator could give orders to the liquidatorstioé secondary proceedings.

It is reasonable to empower the main liquidatothwhe right to request for the
opening of a secondary proceeding having regatidedact that if the debtor has more well-
organised assets in another Member State, i.asieih establishment there, it is a big help for
the liquidator if it is not him who has to act dmetbasis of the national law of the other
Member State. In this case the request for the ingeof a secondary proceeding is much
more expedient.

The stay of liquidation of assets and the possikib close liquidation proceedings by
reorganisation proceedings in the secondary pracgedtries to compensate the rule
according to which secondary proceedings must Qeidation proceedings in purpose
independently from the nature of the main procegglitn this way the full rehabilitation of
the debtor is possible even if — in spite of thet that a reorganisation main proceeding was
opened — a secondary proceeding was ordered irhemdember State. However, this
statement is correct only on the understanding thia¢re under the national rules on
secondary proceedings there is no opportunity ke taeasures to restore the solvency in
liquidation proceedings the establishment has &s&ats business activity at the end of the
secondary proceeding.

5. The Regulation’s provision dhe duty to communicate information between liqiadais
indispensable to improve the coordination of patglfoceedings. In my opinion besides the
establishment of the general rule on the duty tmroanicate there is no need to detail the
additional obligations directly linked with this ©yu In other words, a flexible rule is needed
in order to guarantee that a given liquidator canchlled upon to hand out the relevant
information of a case in question. However, conicgythe duty to inform | take the view that
in some cases it would be necessary to fix thelohesd For example, the Regulation should
require that the liquidator in a secondary proceganust contact the liquidator in the main
proceeding immediately after the order to openaggeding is handed out. The determination
of the language to be used during the communicasiaiso necessary. This should be laid
down in such way that the certification of the si@tions would not arise as an obligation for
the liquidator who has to effectuate the transhatio

6. The Regulation’s regulatory conception accordmgvhich cross-border insolvency cases
are not proceeded in the framework of a single g@dmg, but it establishes a system
containing of one main proceeding and several sklrgnproceedings, cannot be successful

in case of the failure to fulfil the duty to coopg and communicate information.
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The cooperation between liquidatorsho have been appointed in the parallel
proceedings is desirable when it is not an autobsttivity but is conducted in order to satisfy
the creditors’ claims to the largest extent possidil to effectively sell the bankruptcy estate
or to achieve the reorganisation of the debtor.

The advantages of the cooperation between liquigd&tave not yet been questioned in
practice. It is because thanks to the cooperatimolvency experts can agree upon the
management of the bankruptcy estate and can cotldegbroceeding more effectively. If
besides the cooperation, the duty to communicaf@nration also works smoothly, the
success of cross-border insolvency proceedingsnigsh guaranteed.

Although, as regards the evaluation of Articledd3the Regulation the question arises
whether the general duty to cooperate is apprapimabrder to achieve the aim for which this
duty was established. In fact, it can be noted timatpresent rule can serve only as a guiding
thread the liquidator can cling thereto, but in tieen complex cases does not offer any
actual solution. In my point of view the answeinighe affirmative, i.e. the general provision
on the duty to cooperate as it is laid down inRegulation is appropriate since it ensures the
necessary flexibility for the various cases. Momoas for the determination of the concrete
content of the cooperation the liquidator still hag. the possibility to conclude specific
arrangements which, in the light of the previouacpice, have solved the problems linked
with the question of cooperation in a positive memn

Conclusions concerning the Hungarian rules:

1. In my opinion the rule othe list of liquidatorspursuant to which liquidation business in
Hungary can be carried out only by limited lialyilitcompanies and joint stock companies
holding exclusively named shares, is already exgdodrherefore it would be justified to
make possible for natural persons to be able taeggstered in the list of liquidators,
especially in such cases when the national legistaiens that list for the insolvency experts
of other Member States.

The introduction of the rule which imposes inceshprofessional requirements on the
liquidators was a consistent legislative step. 4. @ist think about the fact that participating in
a cross-border insolvency proceeding is a greategsmnal challenge for the Hungarian
liquidators, not to mention the dynamically chamghiungarian rules on insolvency.

As regards the list of liquidators | do considéatt conducting new tendering
procedures at specified intervals is a good idéhpagh in my point of view the award

criteria applied to assess the tenders are notuatkeqThe fact that a company carries out
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liquidation activity for a long time should be taketo account at the prioritisation of the
tenders since in such a case that company hasuferrmsore experience and professional
knowledge than a start-up company. The provisiordi@wing lots between the candidates
who have achieved the same score at the priordtisas the worst legislative solution
possible.

2. As tothe rules on the appointment of liquidatarsvould be reasonable to deliberate the
introduction of the solution existing in common lawe. the rule according to which in
reorganisation proceedings the person who requlestspening of proceeding can propose
the name of the insolvency expert. In my opinioa fluccess of the Hungarian bankruptcy
proceedings depends to a large extent on the pgeothe ability to negotiate, the ability to
argue convincingly and the creativity of insolverayministrators as regards the content of
the reorganisation plan. Thus, the introductiomhef provision according to which the person
who requests the opening of proceeding can projmoise request the name of the insolvency
administrator in bankruptcy proceedings, shouldd&éerated.

3. Concerning the provisions aemporary insolvency administratorsf the Hungarian
Bankruptcy Act | remarked that in my opinion theridgarian legislator failed to comply with
the obligations deriving from the Regulation. As femporary liquidators and preservation
measures, recital 16 of the Regulation clearlyrisfithe obligations of the Member States: in
Hungary the liquidator temporary appointed priorth@ opening of the main insolvency
proceeding must be empowered to request any peggarvmeasures which are available
under Hungarian law. However, after interpretstgcti iuris the relevant provisions of the
Hungarian Bankruptcy Act, it can be stated thalimgary there is no possibility to appoint a
temporary insolvency administrator at the requéstforeign temporary liquidator.

Therefore the modification of Article 24/A of thdungarian Bankruptcy Act is
crucial. On the other hand, a provision on the irequents for requests submitted by foreign
temporary liquidators who act on the basis of thegwation, should be laid down in a
separate paragraph. For example the demonstrdtitve eemporary liquidator quality, just as
the demonstration or rendering probable of the tia&t the debtor has assets in Hungary and
the demonstration of why the preservation of theesis needed, should be laid down as
special requirements.

The most delicate question is linked to the adoptibrules on the advance payment
of the temporary insolvency administrators’ rematiens. In my opinion there are several

solutions in this aspect:
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- Just like creditors, foreign temporary liquidatarso act on behalf of the debtors are
under the obligation to advance the remuneratidns Tule would not afflict the
foreign temporary liquidator since the amount & temuneration would be paid from
the debtor’'s assets, and it would be considereal @sst emerged in connection with
the main proceeding.

- The request submitted by foreign temporary ligudatcould be granted with
eligibility for the registration of expenses, ite remunerations would be advanced
by the state and then the state could enforceitghs against the debtors.

- The remuneration of temporary insolvency administsawould not be advanced but
the exact amount thereof would be determined bycthets on the basis of Article
24/A (11) of the Hungarian Bankruptcy Act, and iase of opening of secondary
proceeding temporary insolvency administrators @@uwiforce it against the debtors as
privileged creditors’ claims. Where the openingaotecondary proceeding was not
ordered later on, the claim could be submittechenrhain proceeding as a claim based
on final and enforceable judicial decision. Shoelen the main proceeding not be
ordered later on, the temporary insolvency admiaist could turn against the debtor

on the basis of the final and enforceable decision.

1.2.4. Conclusions from the point of view of thauds

Conclusions concerning the provisions of the Rdguia

1. Apart from the exceptions existing in the nagilolaw of United Kingdom, in all other
Member States the national courts are empoweredd&r and open insolvency proceedings.
The rules on territorial jurisdiction and competeré national courts vary from one Member
State to another falling into line with the spedeédtures of the jurisdictional system of the
given Member State. However, in practice there maoe problems emerging from the
differences of these rules.

In my point of view,the notion and solution used by the Regulatioamely the
provision according to which rules on territorialrigdiction and competence must be
established by the national laws of the MembereStaghould not be modified and there is no
need for the creation of uniform Union rules onioral courts who are involved in European
insolvency proceedings and on territorial jurisidictand competence thereof.

2. The national laws of the Member States are ddfgrent as tdhe tasks of the couris the

different insolvency proceedings. For example tldgial competence is divided between the

25



bankruptcy judge and the court in the Polish lawdé&fr the German law the competence of
the courts is very restricted, i.e. it is restricte the appointment of liquidators and to the
judicial supervision of their activity. Under theerch law the courts — after taking into
account the results of the hearings — are freeetddd whether to open reorganisation or
liquidation proceeding and during a proceeding akha#ptcy judge and other insolvency
experts are appointed.

On the basis of the national laws of the MembateStthe role of the national courts is
so different that the creation of a uniform Uni@awvlin this field seems to be impossible at
present. It does not even seem to be possibldablishh models and tendencies in this regard.
3. Regarding the question oboperation and communication between national tsouhich |
analysed in Chapter V, Subchapter 4 of the thes#srle to the conclusion that with regard to
the application of the Regulatianis useful and necessary, however it is not withfoontiers
in the present legal environment in the sense tti@tcourts’ cooperation opportunities are
restricted by the national laws of the Member State

| raised the question whether the duty to coopebatween courts of the Member
States should be specified or not in the Regulatiom if the answer is in the affirmative,
whether it should be laid down in the form of a gf@h clause or the content of which should
be determined in a detailed manner. After sumnragizhe different views existing in the
international legal literature concerning this digs| set down that in my point of view it is
not possible to adopt such a rule which would dpeic details the national courts’ part
obligations to cooperate. On the basis of the etmlo of the positive and negative
characteristics of the cooperation between codrtkeoMember States, generally speaking it
can be noted that cooperation in a given case alwlapends on the personage, willingness
and professional aptitude of the presiding judgefact, due to the difficulties described in
Chapter V, Subchapter 4 of the thesis the coomeratequires fantasy and creativity.
Nevertheless, even if the content of the duty topevate was detailed and imposed on by a
piece of law, the cooperation would not be morecsssful since a kind of uncoordinated

cooperation would result in opposite effects.

Conclusions concerning the Hungarian rules:

Concerninghe Hungarian Act CXXXIl of 1997 on the Hungariaamhes and Commercial
Representative Offices of Companies Registeredallan interesting legislative mishap can
be pointed out. As regards the applicability okthct we can find an interpretation in the

Hungarian academic writings according to whichghavisions of this act are applicable only
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in cases where the centre of main interests ofnapeny registered abroad is not located in
the territory of the European Union but in a thoduntry. Nevertheless, in spite of this
statement the text of the act in question exprasséys to the Regulation.

Pursuant to Article 19 (3) of the above-mentioaetl where the opening of a main
insolvency proceeding was requested against a aoynmegistered abroad in another Member
State and the Regulation applies to the proceethegsompetent county court of the place of
registration of the branchx officio orders the liquidation of the branch on the badia
notification by a foreign liquidator — presumabiythe framework of secondary proceeding.
On the one hand this Hungarian rule is in conttamicwith the Regulation’s rule on
international jurisdiction laid down in Article 2) thereof since a secondary proceeding can
be ordered in a Member State different from the MenState of main proceeding only if the
debtor’s branch is qualified as an establishmetitivthe meaning of the Regulation. On the
other hand, the rule on the territorial jurisdiatiof the county court conflicts with the
exclusive territorial jurisdiction as it is laid @a in Article 6 (2) of the Hungarian bankruptcy
act.

Pursuant to Article 2 (4) of the Hungarian Bankoyp Act the provisions on
insolvency proceedings thereof are applied to Hdagabranches and commercial
representative offices of companies registeredahranless Act CXXXII of 1997 provides
otherwise. The Act CXXXII of 1997 does not contamy exhaustive rule according to which
the provisions thereof cannot be applied if thesiigm company’s centre of main interests is
located in the European Union. Moreover — contrazythe above-mentioned opposite
provision — Article 38/A of the Hungarian Bankruyptact expressly states that the provisions
of the Act is compatible with the Regulation. Howevon the basis of the principle of
primacy of Union law the following interpretatioart be clearly deduced: if the opening of a
main insolvency proceeding was requested agaim$t alcompany registered abroad whose
centre of main interests is located in another Mem8iate, the secondary proceeding can be
ordered against the branch situated in Hungary pnbyided that the company registered
abroad has an establishment in Hungary within teanimg of the notions of the Regulation.
Moreover secondary proceedings cannot be ordexeofficiq but pursuant to Article 29 of
the Regulation at the request of the persons deteththerein.

As regards the rules on territorial jurisdictidre tcontroversy between the Hungarian
Bankruptcy Act and the Act CXXXII of 1997 has beemoved by the case-law when it set
out that if a company registered in the Europeaiothas a branch in Hungary, in case of

insolvency the territorial proceeding will be opdneot against the branch but against the
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parent company for which the Municipal Court of Bpdst has exclusive territorial
jurisdiction.

In my point of view the Hungarian legislator shouéove the controversy between
the Regulation, the Hungarian Bankruptcy Act ane #ict CXXXII of 1997. This could
happen e.g. in such manner that the Act CXXXII 897 could state that the provisions laid
down in Articles 19-22 thereof cannot be appliethé provisions of Council Regulation (EC)
No 1346/2000 must be applied.

2. Possible utilization of the results of the reseeh

In Hungary the complex elaboration and critical lgsia of the rules and correlations of
Council Regulation (EC) No 1346/2000 on insolvepecgceedings has not yet been carried
out in Hungarian language. Hitherto two only impottworks, namely the doctoral thesis of
SIPOSNE Dr. Herédi Erika and the handbook of drdiea C®KE have been published in
Hungary, which can be considered as very insigaficcomparing it with the German and
English legal literature. The present doctoral ihesnriches the Hungarian legal literature
since it analyses the rules of the Regulation Viighp of new analytical methods, i.e. it
examines the relevant rules explicitly from therpmf view of the subjects of cross-border
insolvency proceedings. Therefore, it undoubtly amdes and enriches the internal
development of the science of European Civil Praced.aw with new knowledge.

The representants of legal practice and jurisproelecan directly make use of the
analysis and results of the thesis during theirkwdhe critical remarks on the provisions of
the Regulation and my suggestiateslege ferendaan serve as eompass for the legislators
during the review of the Regulation duedf10 as to the proposals seeking to improve the
Union law. My critical comments on the provisioristioe Hungarian Bankruptcy Act could
be exploited in a future lawmaking procedure.

The results of the thesis can also be used afabalty of Law of the University of
Miskolc to a large extent regarding the teachirslsdinked to European civil procedure law.
This is true both for the graduate and postgradedteation and trainings organised by the

Faculty and for the elective courses as well.
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