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I. SUMMARY OF THE RESEARCH TASK, OBJECTIVES OF THE RESEARCH 

 

During my research I have examined transitional justice in societies emerging from an 

armed conflict or a repressive regime. The challenges that an affected society has to face are 

the following: 

� solution of economical, social, political and cultural causes of the conflict; 

� separation of perpetrators, who are responsible for planning and commission of 

serious human rights violations, from the society; 

� facilitation of reconciliation within the society; 

� establishment of institutions that have the main aim of reintegration of the society. 

Criminal responsibility might be arranged by different means. It might be dealt with by 

amnesties, by fact finding without criminal accountability, by non-criminal sanctions 

without truth revealing or by criminal accountability and truth revealing at the same time. 

Transitional justice should be interpreted as a broad notion that includes all measures that 

are necessary for proper criminal accountability, truth revealing, reconciliation and 

reparation. Among these possible measures can be mentioned criminal proceedings at both 

the domestic and international level, establishment of truth and reconciliation commissions, 

reparation programs, public gestures of apology and drawing of an overall picture about 

past events. The question, which measures should be taken in a specific situation, should be 

answered on a case-by-case basis. 

Subject of my research has been the issue of the relationship between international criminal 

judicial bodies and truth and reconciliation commissions within an integrated system of 

transitional justice. 

 

 

II. METHODS AND SOURCES OF THE RESEARCH 

 

Regarding international criminal justice international and hybrid judicial bodies became the 

subject of research. 



� The Nuremberg and Tokyo tribunals established after the second World War from 

the point of view of their effect on the relevant society; 

� the International Criminal Tribunals for the former Yugoslavia and for Rwanda 

(hereinafter ICTY and ICTR) from the point of view of their reputation by the 

relevant population; 

� as hybrid tribunals, the Special Court for Sierra Leone and the Serious Crimes 

Unit in East Timor from the point of view of their relationship with truth and 

reconciliation commissions; 

� and the International Criminal Court from the point of view of its relationship 

with possible future commissions. 

 

In order to prepare the thesis a thorough examination of the institution of truth and 

reconciliation commission was needed. The notion of the commissions can be described by 

four fundamental characteristics: 

� investigation of past events is in the focus of their mandate; 

� they do not examine a single event but all relevant events in order to draw an 

overall picture about the past; 

� they have such authority that is needed for the gathering of information and safe 

investigations; 

� and they function for a definite period of time that is finished by the publication 

of their final report. 

 

In order to deepen my knowledge on truth and reconciliation commissions (hereinafter 

TRC), commissions of South Africa following the apartheid regime, Sierra Leone emerging 

from an eleven year civil war and East Timor emerging from the colonial repressive regime, 

were subject of case studies. In addition, related to dangers of local traditional justice 

mechanisms the case of Rwanda became the subject of further research. 

These case studies and the analysis of the situation of Northern Uganda lead to the 

conclusions that could be used in the last chapter of the thesis on the relationship between 

the International Criminal Court (hereinafter ICC) and TRCs. 



 

For the research were elaborated beyond literature, the relevant international treaties, 

judicial decisions, TRC documents and reports of non-governmental organizations 

functioning in the relevant countries. 

 

 

III. SUMMARY OF THE SCIENTIFIC RESULTS AND THE POSSIBILITIES OF 

USE 

 

Investigation of the specific models of transitional justice lead to the conclusion that only a 

complex and integrated justice system can be the solution for the challenges of post-conflict 

societies both from the point of view of criminal accountability and reconciliation. In an 

integrated system there should be a place for both international and domestic criminal 

courts, TRCs and local traditional justice mechanisms if needed. Accordingly, a holistic 

approach can be seen in the conclusions that were drafted concerning the effects on the 

societies, the fight against impunity and the relationship between TRCs and criminal 

judicial bodies. 

 

1. The leaders who were earlier the representatives of a country or community and who 

committed serious human rights violations (ideally) become criminals in a trial. The same 

individualizing effect can be achieved on the level of the members of the community by 

domestic criminal trials. Obviously, the pure advantage of individualization can be achieved 

only if the judicial system works in a proper way, and in a post-conflictive society this is far 

from being evident. The other face of individualization is that trials usually create an “us-

versus-them” dynamic. A view may emerge that those criminals who sit before the court are 

guilty for all the human rights violations. 

 

2. Criminal accountability of perpetrators might be a sufficient official acknowledgement of 

past events. In this regard, international criminal trials might play an especially significant 



role. For instance, jurisdiction of the ICTR made it impossible to deny the occurrence of 

genocide. 

 

3. Participation of victims in criminal proceedings might facilitate positive effects on the 

relevant societies. The ICC is the first one in the line of international criminal judicial 

bodies that put a special emphasis on this issue. The Rome Statute and the Rules of 

Procedure and Evidence ensure the opportunity for the victims to participate widely 

throughout the process. This can be illustrated also by the establishment of the Victims and 

Witnesses Unit. However, this chance is ensured only to those who can be used as witnesses 

before the Court. At the same time, those victims who appear before the Court benefit from 

the “recovery” measures, including expertise in post trauma rehabilitation and the measures 

taken for their protection. Moreover, the Trust Fund established for the benefit of victims 

and their families gives a kind of reparative mandate to the ICC. On the other hand, it is 

obvious that a broad reparation mandate cannot be given to the Court.  

Considering the situation of the whole society even the justice that trials ensure serves only 

in part the common interests of local people. Focusing on the desire of victims for 

accountability, trials do not affect the community of the perpetrator in a positive manner. As 

a result, reconciliation in the community of the victim is facilitated but not that in the 

community of the perpetrator. 

 

4. Both international and domestic criminal trials might lead to the simplification of truth. 

The prosecution examines the facts relevant to the case and charges, just as the defense tries 

to extract parts of the truth which are useful for arguments. Criminal courts are not in a 

position to analyze statements of victims in such a high number that would be necessary to 

draw an overall picture of the past. This leads to a partial truth. On the other hand, if trials 

are carried out in a way to serve as history lessons as well, this can easily create show trials, 

therefore, the main function and aim of trials cannot be to reveal the truth on a large scale, 

but to examine the facts and events limited to the specific cases at hand. Therefore, the 

revelation of truth should be accomplished by other institutions of transitional justice. 

 



5. While there are arguments that criminal courts are the most efficient tool for the 

prevention and abolishment of collective guilt individualizing responsibility, others see 

criminal jurisdiction as vengeful, continuing a cycle of hatred. Although there have been 

positive examples for the deterrent effect of international criminal trials, the deterrent 

consequence of accountability can by all means be debated on the level of political or 

military leadership. It is far from sure that powerful political forces driven by ideological 

factors would ever be affected by the possibility of future prosecution. 

 

6. International criminal prosecutions might facilitate the positive outcome of negotiations 

on democratic transition. Domestic actors of public life who work on the transition to 

democracy no longer must depend only on the poor facilities within the boundaries of their 

country, and they can have a stronger hand even in deciding which parties can sit at the 

negotiating table. Besides, those former political or military leaders who would hinder the 

positive outcome of the negotiation process can be “knocked out” both from the course of 

the transitional discourse and the future political arena. However, if perpetrators of grave 

crimes cannot be arrested, the possible “knock out” effect fails, and in this way it can even 

hinder the negotiation process, making the leaders of repressive regimes more reluctant to 

contribute to political consolidation. 

 

7. Positive effects of both international and domestic criminal trials are restricted by the 

nature and mandate of these institutions. Therefore, in transitional justice other institutions 

are needed that serve the aims of truth revelation and reconciliation in a more efficient way 

than criminal courts. Accordingly, TRCs are not possible alternatives beside criminal 

judicial bodies but individual institutions which might better facilitate reconciliation. 

 

8. The functioning of the South African commission is a unique example from the point of 

view of the effects on the society. Its truth revealing activity covered all the critical 

questions that needed to be analyzed for an overall picture about past events. This should be 

a sample to follow by future commissions as well.  



Accordingly, truth revelation can be accomplished by a truth commission better than by a 

criminal court. Other interests of the victims beyond retribution might be better served by a 

TRC as well. Transitional justice should not have the single aim of retribution but also 

restorative justice, truth revelation and reconciliation. These aims can be served by a TRC 

in a more efficient way. 

 

9. As an obvious question can be raised whether the functioning of TRCs, which are entitled 

to decide about amnesty, can comply with the obligation of states to call to account 

perpetrators of serious international crimes. According to the recent tendencies it is not 

probable to have a commission with this kind of authority. Till today only two 

commissions, namely the one of South Africa and El Salvador, have had this power. This 

process is a positive one, since TRCs with this authority could be suspected of maintaining 

the culture of impunity. 

 

10. At the same time, it must be emphasized that criminal accountability should not be the 

only one goal. International criminal justice cannot be seen as a separate legal regime. Its 

relationship with human rights law should not be exhausted in reference of international 

criminal judicial bodies to human rights norms and decisions of courts of human rights for 

the strengthening of their own decisions. On the contrary, international criminal justice is 

dedicated mainly for the facilitation of enforcement of human rights. Therefore, effects of a 

criminal prosecution on long-term enforcement of human rights should be always taken into 

consideration. If for instance, a criminal prosecution could lead to further violation of the 

right to life, by the renewal of the armed conflict, the need for prosecution should be seen 

from a different point of view than that of narrow criminal justice. A holistic approach is 

needed, and the lack of it can lead to harsh consequences. 

States have a duty not only to prosecute but to prevent violations of human rights. These 

two obligations should be weighed at the establishment of the institutions of transitional 

justice. Therefore, amnesty cannot be excluded from the list of possible measures. Today an 

international treaty does not exist that prohibit amnesties expressis verbis. Such a 

prohibition does not exist under international customary law either. Although international 



treaties on state obligation to prosecute can be interpreted as an implicit form of such a 

prohibition, but the obligation for prosecution is exclusive only from a criminal legal point 

of view.  

Legality of blanket amnesties cannot be accepted under any circumstances, but a South 

Africa-like conditional amnesty might be useful and necessary in certain situations. On the 

other hand, this option must be handled as ultima ratio. A fundamental condition for its 

usage must be that there is an unavoidable human rights necessity for it and it is needed for 

the maintenance of peace and the realization of reconciliation. Before the introduction of an 

amnesty other possible solutions (such as criminal prosecutions, military measures, 

mitigated sentences, etc.) must be taken into consideration. In the South African situation it 

was an essential condition of an efficient truth revelation. This latter factor puts emphasis 

on another human right, namely the right to truth. Its enforcement has the same significance 

as retribution regarding long-term consolidation. In a South Africa-like situation conditional 

amnesty is needed for the proper enforcement of right to truth, but it must be emphasized 

again that amnesty should be considered as a last resort. 

 

11. Efforts (outreach program) of the ICTR were not enough for achieving reputation in the 

affected population. International criminal judicial bodies usually have to face this problem. 

In this regard, local justice mechanisms will be always stronger. This factor is significant in 

the case on local reconciliation processes as well. At the same time, even at these 

proceedings it is essential to ensure fair trial guarantees. Negative consequences of the 

Rwandan gacaca proceedings call our attention to the significance of this issue. 

 

12. While it was obvious that cases of the masses of perpetrators could not be referred to the 

jurisdiction of the ICTR, it is an important conclusion drawn from this example that 

criminal accountability of those responsible for the most serious crimes cannot be 

accomplished by alternative justice institutions. Gacaca proceedings, where fair trial 

guarantees are not ensured in a proper way, would not be able to handle cases of high 

profile perpetrators. In justice systems involving a high number of lay judges fair trial 

guarantees can be easily violated. Fight against impunity should be realized with respect of 



basic human rights that includes not only interests and rights of victims but the one of 

perpetrators and accused as well.  

This logic should be followed also with regard the ICC proceedings. Although theoretically 

there is a chance under the Rome Statute that a TRC process could be seen as admissible 

instead of the prosecution of the Court, but in reality it does not seem to be probable 

considering the complementarity criteria and the official positions of the Office of the 

Prosecutor. 

 
13. There are different possible models for the relationship between TRCs and the ICC. 

According to one of the extreme alternatives, criminal prosecutions threaten the process of 

peaceful transition, therefore, the commissions must be strong and independent institutions 

and a free flow of information should be ensured towards the ICC. This could lead to the 

lack of regulation on the relationship between these two institutions that might have 

negative consequences, such as a decrease of voluntary will of the affected people to 

participate in the TRC hearings. In this way, both institutions were deprived of essential 

statements to be given before the TRC by these individuals. The second extreme view could 

be that since the main aim of transitional justice must be retribution, the affected 

commissions should function as subsidiary organs of the ICC with an obligation of 

unconditional information-sharing.  

In this case as well, aurea mediocritas should be the way to follow. The main aim of the 

functioning of the two institutions differs from each other, and both aims are necessary to 

achieve in order to realize long term reconciliation and a peaceful transition. Accordingly, 

complementarity should apply to their relationship. 

 

14. The most important issue regarding the relationship between TRCs and the ICC will be 

information-sharing. From this point of view, a proper regulation can contribute to the 

efficiency of both institutions to a large extent. In this regard, two issues should be taken 

into consideration, namely flow of information from the TRC towards the ICC and, on the 

other hand, from the Court towards the commission. 



TRCs gather more thousand statements from former perpetrators, victims and witnesses 

during their existence. All the information obtained by them might mean a useful 

contribution to the more efficient proceeding of the ICC. Statements taken by TRCs may 

not be admissible as direct evidences in the proceedings of the ICC especially in cases 

where the same requirements are not fulfilled by the TRC as those guaranteed by the Court, 

such as the one of solemn undertaking. David Crane, Prosecutor of the Special Court for 

Sierra Leone, had a good reason to declare that he did not intend to use any statements taken 

by the Commission for investigations at the Special Court. At the same time, this statement 

does not need to apply in every case. Even if the statements are not admissible as evidences, 

they can be useful for developing familiarity with the conflict in general or the individual 

case.  

In addition, in most of the cases rights of a person giving a statement cannot be ensured by a 

TRC to such an extent as they are ensured to a person during the investigation of the ICC. 

Considering the rights of the accused listed in the Rome Statute from the point of view of 

TRC hearings, the affected person appearing before a TRC will be able to use his or her 

own language, will not be subjected to any coercion or threat or to any inhuman, degrading 

treatment, will not be arbitrarily deprived of liberty, and in the case of a well-managed and 

financed commission he or she will be legally assisted as well. On the other hand, since the 

main aim of statements taken by a TRC is not to assist the functioning of the Court, the 

affected person will not be cautioned that the statement may be used against him or her as 

direct evidence. In this way, the right to silence cannot be ensured either. These are 

circumstances equally emphasizing the fact that statements taken by a TRC cannot be used 

as direct evidence by the ICC. Nevertheless, they might be useful sources of information for 

the Office of the Prosecutor of the ICC during its investigations for generating new 

evidence. Due to human rights concerns mentioned above, the statements should be used 

only in the phases of preliminary probing and investigations prior to the confirmation of 

charges, where the Prosecutor may still rely on summary evidences or documentaries. 

 

15. Considering the possible negative effects on participation in TRC hearings, limits might 

be determined as it was in the case of Sierra Leone, where three conditions must have been 



fulfilled, namely that the requested information was specific, essential to prove the 

innocence of the accused and could not be obtained from any other resource. Similarly in 

the case of the ICC, although it may not be possible to identify exactly the specific 

document needed, but the requested information must be specified for instance at least by 

the name of the person whose statements are requested. Due to the fact that the individuals 

appearing before the TRC must be ensured that their statement will not be used against 

them as incriminating evidence before any criminal court, we could argue that only 

exculpatory evidences should flow from TRCs to the ICC. It is an essential condition from 

the point of view of successful functioning of a TRC, since the appearance of high profile 

perpetrators needs to be facilitated so that the commission is able to draw an overall picture 

about past events. In this regard, the right of victims to the truth cannot be ignored. 

However, if the information is used only for investigations prior to the confirmation of 

charges and not as direct evidences, this condition is not necessary. 

 
16. Sharing of public information, such as the one included in statements made during 

public sessions or in any other public document, does not cause any problem. On the other 

hand, in the case of statements taken by a commission under confidentiality OTP shall 

respect this condition. At the same time, a TRC should not prevent the flow of information 

in a general manner even if it is about a confidential one, especially if it possesses 

information which is critical to avoiding a miscarriage of justice before the ICC. The 

Prosecutor may conclude a special agreement with the affected State in order to guarantee 

that it will not disclose information obtained solely for the purpose of generating new 

evidence, consistently with the relevant provision of the Rome Statute. Similarly, the 

Prosecutor can conclude such special agreement with a TRC as well or if the relevant 

commission accomplished its mission, with the Follow-up Committee or the national 

authority designated as a representative of the former commission. However, such 

agreements might be concluded only on an exceptional basis under the scrutiny of the Trial 

Chamber of the Court since otherwise it would raise serious concerns regarding the rights of 

the accused. Equality of arms of the parties to a criminal proceeding is especially significant 

in the case of international crimes, since they are complex and may raise complicated legal 



issues. Therefore, numerous rights need to be ensured to the accused, such as the disclosure 

of evidence within the shortest delay. On the other hand, the right of the victims to the truth 

cannot be forgotten either. As mentioned above, if a high profile perpetrator, who played an 

essential role in the relevant armed conflict, does not appear before the TRC being aware of 

the fact that a confidentiality agreement is not concluded by the TRC and the ICC, an 

overall picture cannot be drawn about past events. 

 

17. If we admit that institutions of transitional justice should cooperate in order to achieve 

the common goal of peaceful transition and long term reconciliation, the question becomes 

relevant of how the ICC could facilitate the work of TRCs that are functioning 

simultaneously in the affected States. The archives possessed by the Court might be useful 

for a TRC trying to draw a reliable overall picture about past events. From this point of 

view, records taken by the Prosecutor have a high credibility, since it is ensured by 

numerous guarantees declared by the Rules of Procedure and Evidence of the Court. The 

assistance, such as transmission of statements and documents possessed by the Court might 

be ensured in favour of a TRC in accordance with the relevant provision of the Rome 

Statute. The Court may provide assistance to a State Party that conducts an investigation. 

This investigation does not need to be a judicial proceeding and might be conducted by a 

TRC as well. 

 

18. At the same time, a problematic scenario might be when the TRC needs to hold a 

hearing of a person accused and detained by the ICC. There is a risk without a doubt that a 

negative outcome of a TRC hearing considered as a pre-judgment might lead to the 

violation of the presumption of innocence. In any cases, such hearing can lead to 

expectations in the public related to the future judgment of the Court. On the other hand, an 

in camera hearing would not influence the functioning of the Court in such a manner as it 

would be in the case of a public hearing. Moreover, the TRC can be obliged not to identify 

the affected accused in its public reports that are published before the Court passes its 

judgment. In this way, the right to justice and the right to truth can be reconciled. 



 

19. According to a teleological interpretation of the Rome Statute, the ICC was created to 

put an end to impunity for the perpetrators of serious international crimes, but at the same 

time, this goal must be achieved in consistency with the purposes and principles of the 

United Nations. One of the main principles of the UN is to maintain international peace and 

security in conformity with the principles of justice and international law, by adjustment or 

settlement of international disputes or situations which might lead to a breach of the peace. 

Due to the fact that long lasting peace within a country emerging from an armed conflict 

can be achieved only by a strong and complex system of transitional justice, emphasis 

should be placed on the necessity of cooperation among the different institutions thereof. In 

this context, it is also the obligation of the ICC itself to do all possible efforts for 

cooperation in order to strengthen the system of transitional justice and to act in accordance 

with the main principles and purposes behind the Rome Statute. On the other hand, TRCs 

should serve the same common interest facilitating the cooperation with the ICC if the 

circumstances of the specific situation so require. In this way, these different institutions of 

retributive and restorative justice can be essential elements of an integrated and efficient 

system of transitional justice. 
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