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Thesis summary: 

Aim of this study, analytical framework 

The structural innovation and liberalisation has been in progress since the end of the 90’s, 

first in the field of telecommunications than in the field of the other network industries such 

as energy, rail transport, and in wider sense infocommunications substantially changed the 

structure of the state as regulator and also the regulation. All that we can see now in the 

above fields practically did not exist ten years ago. Besides the change of the economical 

thinking about these industries, the regulation itself and the legal institutions were 

significantly affected as well. The terms of access, universal service or sector-specific 

competition rules also the term of regulatory authority were formerly unknown. The effects 

simply cannot be defined with the traditional legal instruments but all these legal material, 

new institutions and legal interventions concerning more areas of law are essential to be 

interpreted individually and also during the interactions between each other.  

The aim of this study is the mapping of the different effects on the legal system arising from 

the regulation of the network industries having a great economic importance according to a 

system of criteria. 

From my view, the approach set according to the different areas of law is one of the reasons 

why significant comprehensive conclusions have not been made in law in contrary to the 

field of economics in connection with the application of sector-specific competition 

regulation in the network industries in Hungary. 

One of the interdisciplinary starting points of my view in connection with this topic was to 

highlight the problem raised in the economic thinking. The other starting point was the 

aspect describing market regulation as a process and as a chain of decisions. 

Are the interventions – such as one of the most radical type that is the concept of the 

significant market power and its Hungarian harmonisation – of the new regulator in the 

market of the network industries introduced in the last decade, suitable for handling the 

problems arising in the field of electronic telecommunication and energy? Furthermore, do 

the new role of the regulation and the regulator authorities make essential the change of 
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thinking about legislation and application of law with regard to the economic institutional 

system, competition regulation, division of powers and normativity?  

The answer to this question was subject to a complex examination. First of all, the situation 

of the concept of the significant market power (SMP) in the electronic telecommunication 

and the energy had to be clarified. However, the concept of the SMP is an individual 

concept, its application and effects can only be realised in interactions with other areas of 

the given sector-specific regulations. The reason and the aim of the regulation has to be 

understood in order to be able to enter an in-depth analysis of the SMP concept. 

The present study includes seven main topics, which can be regarded as the milestones of 

my thoughts. The first chapter about market regulation, network industries and sector-

specific competition regulation introduces the basic questions of the regulation of network 

industries upon which the other chapters are stationed. Following this I examine the 

characteristics of sector-specific competition rules through the concept of the significant 

market power. These are followed by the detailed examination of the two examples of 

significant market power regulation, namely one for the ‘ancient type’ applied in the 

electronic telecommunication, and the other for the model applied in the Hungarian energy 

sector lately. In the chapter on judicial review, I provide a detailed examination of the effect 

of the Community SMP model and the effect of the regulation process on the procedural law 

of Hungary and of the other EU member states, the structure of remedies and the case-law. 

Following the introduction of the concrete examples, I analyse the wider connections 

concerning other parts of the legal system namely, the regulator itself, the characteristics of 

the institutions and its independence first. With regard to the normativity, I examine the 

characteristics affecting the constitutional situation of the regulatory authorities and the 

normative content of their decisions in the regulatory chain.  

The dissertation clarifies the definition of the market regulation, the new approaches and 

leading-supervising-regulating relationships made by the market regulation activity. I also 

mentioned the reasons of the similar questions and answers arising in connection with the 

method, instruments and executor of the regulation. Furthermore, I analyse the new role of 

the regulatory authority in the market regulation process, and the problems of the process 

in connection with SMP as an extremely complex proceeding and also the effects of 

deficiencies in the implementation with the difficulties of the Hungarian law system on the 
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aims and result of the sector-specific competition ruling. Finally I examined the regulatory 

body itself, its independence, the necessity of its detailed regulation and its effects with the 

eventual risks. 

My goal was to build my derived conclusions upon empirical surveys and to control them 

with regard to the case-law. Within this framework, a research with questionnaires was 

made in 27 EU member states, where the competent courts were asked about their 

experiences in connection with the decisions relating to the regulatory authorities. In 

addition, in case of the SMP procedures in electricity, I had the opportunity to take part in 

the preparation of the concept and as well as the legal counsel of the Hungarian Energy 

Office I could also personally follow the first and the second round of market analysis 

procedures. With regard to SMP regulation in electronic communication, I took part in 

codification and harmonisation regarding the preparation of the EC regulatory framework 

and the Hungarian electronic communications act. 

Characteristics of market regulation and the law on network 

industries 

The market regulation (i.e. the model of the market regulation in the strict sense) applied in 

the network industries, and also the active official intervention into the market relations 

with regulatory nature based on the application of the competition law endeavour to 

achieve the effective competition with the application of sector-specific regulatory 

instruments. 

With regard to the main specialties affecting regulation in case of the competition regulation 

of network industries, it can be established that: 

1) The regular regulatory intervention into maintaining and enhancing competition in 

the network industries is typical in contrast to other industries. 

2) In contrary to competition law, the regulatory intervention means a procompetitive 

regulation and a preliminary (i.e. ex ante) behaviour control, in which the regulator 

tries to prevent the given behaviour with prescribing certain rules. A restrictive 

practice can cause more significant and long-term distortions of competition in case 

of the network industries than within normal market circumstances. 
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3) The pro-competitive market regulation has been appearing in the network industries 

since the market opening. Its most sophisticated form can be seen in the electronic 

communications sector, which is the earliest liberalised and the fastest developing 

network industry. The most categorical appearance of this market regulation is the 

regulation of significant market power. 

4) There are certain common problems arising in the network industries, which demand 

similar regulatory instruments. This means that in most cases in the network 

industries, the regulatory authorities or the law prescribes similar obligations (for 

instance access, unbundling, transparency, cost-orientation). These problems have 

competition origins, which are evaluated within network circumstances according to 

sector-specific criteria. 

5) Since the market relations in the liberalised sectors change fast in case of a successful 

pro-competitive regulation, therefore the application of the market regulatory 

instruments have to conform to this as well. This flexible conformation can hardly be 

imagined without market supervision and market analysis. In other words, only that 

organisation is suitable for market analysis that possesses this kind of resources. The 

regulation through legal provisions is rigid and slow, its role is only to create the 

instruments and the legal framework. 

6) The regulator has to consider that how it can support the creation of the alternative 

structures (infrastructure-based-competition), and the provision of competitive 

services (service-based-competition) with its actions. Since, the first one has a long-

term the second one has a short-term effect the market regulation has to follow 

these aims accordingly. 

According to the first, basic examination, the main characteristics justifying the sector-

specific regulation system can be summarised as follows: 

• Such type of the market regulation can be identified, which is bound to competition, 

different from the general competition law and takes a sector-specific form in the 

network industries. 

• There are several coherences among the so-called network industries and there is an 

opportunity to derive common conclusions with regard to the regulation on the base 
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of these coherences, with special regard to the electronic communications and 

energy. 

• There has been a paradigm shift passed off in the last years in relation to the role of 

regulation. As a result, the consequence was that competition has to be ensured in 

such markets, where the natural monopolies, bottlenecks and natural market 

segments suitable to competition exist parallel. Pro-competitive regulatory 

intervention is indispensable in order to eliminate the permanently existing market 

distorting factors. Consequently, the model building upon the application of the 

competition laws cannot be appropriate but the regulators have to continuously and 

flexibly take into consideration the current situation of the market and the market 

distorting factors because of the technical development and the rapid change of the 

market. 

• A continuous monitoring and the consideration of the effects on other markets are 

essential to the effective competition supporting regulation, which makes necessary 

the preparation of an extremely complex sector-specific competition regulatory 

system concentrating on the solution of the competition problems and operating 

parallel with competition law. 

• Regarding their aims, instruments and methods, the sector-specific competition rules 

provide a regulation of certain network industries orientating to but exceeding the 

competition law. 

Significant market power in electronic communications 

In liberalised sectors, since in case of effective pro-competitive regulation the market 

conditions change rapidly, consequently, the application of market regulation need to be 

flexible, accordingly. A quick and timely adaptation is difficult to happen without constant 

monitoring and analysis of the market, which provides that only those organisations are 

suitable for conducting regulatory activities that dispose over such kind of resources. 

Regulation by virtue of legal acts is too rigid and slow and its role is dedicated for 

establishing the level playing field, legal and institutional frameworks and tools. 
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The regulation of significant market power in Hungarian electronic communications is based 

on mere transposition of relevant EC law and to date, it has not been enriched with 

additional elements by the national legislator. 

The SMP procedure is one of the most aboriginal and radical tool for demonstrating the new 

type of regulatory behaviour. The procedure deviates entirely from the traditional 

administrative procedure and fulfils at the same time competition law (definition of relevant 

markets, market analysis), regulatory (policy making, wide-fit discretionary powers, 

normative regulation of relevant markets) EU wide (Art. 7. procedure) and national 

consultation procedures, in the latter the European Commission with veto power reviews 

the merits of the case in the draft decisions according to EC law. 

The SMP procedure can also be described as a chain of regulatory decisions. In this 

procedure the regulatory steps of market definition, market analysis, although they are 

decisive with regard to the outcome of the SMP procedure, both in a positive (SMP and 

obligations will be defined) and the negative sense (they can eventually cease the 

procedure), these steps cannot be regarded as administrative decisions in absence of a client 

for instance. The Art. 7 procedure is problematic either, since the European Commission 

reviews the draft domestic administrative decisions with the assistance of the BEREC and it 

can even impose a veto decision. 

Significant market power in electricity 

This chapter about sector-specific regulation of electricity aims at analysing how a complex 

regulatory model, i.e. the model of SMP, has been applied in another network industry, 

moreover, whether the arguments regarding the electronic communications model can be 

generalised and applied to the energy industry. 

With regard to market analysis in electricity the checks and balances of the SMP procedure, 

in other words the means of control needs to be exercised in comparison to electronic 

communications in a more horizontal way, together with national safeguards. In the energy 

regulation no EC control exists with regard to SMP regulation, no Art. 7 procedure, relevant 

markets recommendation, Guidelines, nor best practice assists the operation of the Energy 

Regulator. 
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The Hungarian legal framework itself is a barrier to the full applicability of the SMP concept. 

The definition of applicable remedies have not been harmonised with other provisions of the 

Hungarian electricity act (Vet.), therefore, cases may arise, when the SMP regime simply 

repeats remedies already imposed by virtue of law. 

A lesson from the market analysis already carried out is that the legal provisions are 

sometimes a barrier to competition. With regard to retail markets, on the market for 

universal service purchase for end-consumers it is an absolute barrier for alternative 

providers entering the market that preceding of any purchase contracts it has to set up a 

network of consumer centres throughout the whole territory. The above provision, although 

its consumer protection objective is obvious, is a clear market entry barrier, since it means a 

significant additional investment before concluding any contract. 

According to my opinion appropriate control mechanisms and guarantees can be set up in 

two directions: first, the clear definition and application of the aims and general principles of 

sector policy to be followed during the SMP procedure, which strengthen the decision of the 

regulator and can be controlled by a court; second, the establishment of institutional 

guarantees (independence of decision making, effective information competences, set up an 

appropriate apparatus for market analysis etc.) 

The application of the SMP concept in the energy sector is more than a simple experiment, it 

shed light to many problems in connection with re-evaluation of the role, task, aims and 

forms of regulation. It pointed out that a regulatory problem influences a great number of 

regulatory tools and procedures and that the isolated implementation into the existing 

framework of such a complex regulatory model like the SMP model is highly controversial. 

Effective review of regulatory decisions 

The SMP regulation, given its nature of being a chain of regulatory decisions, has a significant 

impact to the judicial review of regulatory decisions, since these atypical procedures 

challange the today’s framework of judicial review in such a complex manner, which is 

difficult to recognise. The traditional continental administrative jurisdiction was set up to 

fulfil a normative control regarding traditional law enforcement activities of another branch 

of power, therefore these jurisdiction cannot handle the review of administrative acts with 

normative nature, which also contain proactive aims of sector-specific policy and future-
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oriented analysis as well. These acts raise fundamental issues of administrative 

jurisprudence like relation of review on the merits of the case to appeal on error of law, 

decision on policy issues beyond legal issues, the standing of the parties, decision on 

administrative acts with normative nature, changing the control role of administrative 

jurisdiction.  

Regarding the term affected (standing of a party, right to complaint) a legal basis or 

legitimised interest, which is a precondition of initiating a procedure is hard to prove 

because of a wrong implementation and disobeyed legal tradition connected with an 

analogue application of former jurisdiction and remote nature of market regulation, 

therefore Hungarian legal rules deprive a huge number of affected users and undertakings 

from the possibility of initiating a procedure in the sense of Article 4 Framework Directive 

and therefore infringes community law. According to Art. 46 Sec. 1 of Hungarian electronic 

communications act (Eht.) the right to complaint is not related to the capacity of a party, 

being a client of the procedure, therefore the scope of parties, whose rights or legal interests 

are affected by the decision, cannot be limited. Consequently, the right to appeal exists 

therefore in such cases when a party can justify a violation of its right or legal interest. This is 

independent from a participation in a consultation procedure on the draft decision according 

to Art. 36 Eht.  When defining the standing and the right to appeal the level of justification of 

a right or legal interest shall be aligned to the forward looking character of the SMP decision. 

Regarding the appeal body the independence of the involved party is fulfilled with the 

competence of the Budapest Metropolitan Court, however, it is difficult to classify an 

internal appeal against a decision by the Chamber to the President as independent.  

Concerning appropriate expertise the Budapest Metropolitan Court doesn’t have proper 

access to expertise, which would be required for taking a decision in legal, economic and 

technical issues of such complexity characteristic for market regulation neither from 

educational nor from structural point of view. The possibility of building a three judge 

council in some cases as provided by the procedural code cannot solve this problem either. 

The lack of appropriate expertise on the sector is even less secured at the appeal courts’ 

level. The inclusion of experts to the procedure is due to the interlinking (an impact on more 

relevant markets outside of the addressee) and normative character of the SMP decisions, it 

is very difficult to find independent and competent experts. Consequently, the possibility of 
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an effective, expert review is not provided by the Hungarian legal system, despite efforts of 

some judges. 

The review on the merits of the case is not provided by the Hungarian jurisdiction, since in 

order to achieve that it should be necessary in addition to the existence of error of law, all 

elements of the decision chain of the Hungarian regulator, the NMHH. This review should 

extend to the reasonableness of not only legal but economic and other arguments, too. It 

should be stressed that the review on the merits of the case does not mean a de novo re-

assessment of the case (in that case the court would become the real regulator), but an in-

depth assessment of reasonableness of the NMHH decision would be needed with regard to 

its discretional power both in legal, economic and technical terms. The decisions of NMHH 

with regard to SMP procedure are unlike other administrative decisions fulfil a normative ex 

ante regulation of whole markets, not only individual undertakings, based on forward-

looking analysis, fulfilling policy objectives for enhancing competition. Consequently, despite 

its individual decisions the NMHH has a direct impact on the operation and the players of the 

whole given relevant market and considering that the regulator carries out the analysis of all 

relevant markets in the electronic communications sector at once, based on the same 

methodology and information, the number of SMP decisions on the same round of market 

analysis procedures regulate the whole industry at once, too. Judicial review, in order to be 

able to secure the constitutional right of effective appeal and not to infringe the EU 

regulatory framework, needs to align its activities to the above factors. 

The Art 4. Framework directive provision of effective review is still not harmonised with the 

respective Hungarian provisions. 

The regulatory authority, the guarantee of market regulation 

The concept of the independent regulator, the anglo-saxon agency-model, as it has been 

implemented by the EC law in the EU member states over the last 15 years in the network 

industries is to a great extent different from the traditional administrative model of most of 

the continental member states. That difference concerns the position of the regulatory 

agency in the national administrative system, its independence, legitimation, accountability 

and it shows that an agency is not merely an executive administrative body, but it embeds 

certain legislative and judiciary functions, too.  



11 
 

For the fulfilment of those complex functions the impartiality and independence of essential 

importance, which is a multi-facetted issue, depending the government and the regulated. In 

the new relevant EC rules (both in the electronic communications and the energy sector) the 

independence from the industry has been complemented with the independence from or 

arms-length relationship with the government. As a consequence of the transfer of certain, 

previously governmental competencies and its new role of policy making the position and 

responsibility of the regulators has been subject to major changes, which concerns the issues 

of division of power and accountability, too. 

In comparison to the old member states, most of the new (ex-communist) member states 

face serious problems with regard the issue of independence of the regulator. While in the 

old member states the main issues of independence in infringement proceedings arose 

concerning minor issues such as certain competencies or details of regulation, in case of the 

new member states it is characteristic that the institutional and decision-making 

competences are contested. It shows that those kinds of regulatory bodies are less 

embedded into the national legal system and in many cases the existence of those bodies is 

contested either. This is supported by the number of similar cases in countries, which are 

otherwise in that respect not in a close relationship with each other. Those issues include 

the removal of the head(s) of the regulator, the frequent restructuring of the institution 

according to the actual political will, the non-recognition of the necessary unbundling of 

regulatory and market functions and in case of the newly established regulators the 

insufficient financial and manpower resources. In my opinion the cases clearly show that the 

public law of those countries was not ready of implementing the agency concept, therefore 

it also proved to be hard to secure its most prevalent precondition, its independence. On the 

other hand, in these countries the operation of democratic institutions is still not without 

tensions, which undoubtedly has an impact of the arms-length distanced regulatory 

agencies.  

The issue of normativity in market regulation 

The official activities in relation to the electronic telecommunications and recently in the 

energy sector are only partly equal to the activities of the enforcement bodies usual in 

administration. One of the most important exemptions is the market regulation activity, 

more specifically the regulation of the SMP, which is the main issue of the present study. In 
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these cases the decision of the authority (i.e. means the application of an abstract legal 

norm to given facts and circumstances regarding its mechanism) is replaced by the market 

regulation of the special regulatory authority. This process refers to one given market, which 

realises in a chain of several internal decisions on the base of a competition-making and 

abstract market analysis within an unregulated discretional competence. 

The SMP decisions of the regulatory body are different from other official decisions namely, 

1) refer to entire markets, not only to individual undertakings 2) include normative 

components, 3) regulate the markets, 4) their regulation are based on a forward looking 

analysis, 5) with ex ante nature, 6) they enforce competition-making policy objectives, 7) 

influence dominantly the operation of the relevant markets with their decisions, 8) their 

analysis covers all the relevant markets 9) their analysis is accomplished on the grounds of 

the same aspects and methodology 10) they are able to regulate the entire relation system 

and competition of the whole industry. 

There is a huge variety of tasks relating to the regulation to be accomplished by the 

regulatory authorities including mainly the application of the rules in individual cases that is 

the classic official enforcement activity for instance inter alia the right for of market 

surveillance and settlement of legal disputes. Moreover, there are certain tasks falling within 

the competence of the regulatory bodies, which mean a kind of “intermediate level” placed 

between the normative regulation and the individual decisions, and their effects go beyond 

the addressee of the decision. 

Despite the form of individual decision commonly applied in the procedures of the regulator 

the law application and law setting competences are somehow blurred, and therefore, with 

regard to policy competences delegated to the regulator there is a need to establish 

appropriate control mechanisms, material and procedural guarantees. With regard to the 

upcoming new constitution a solution similar to the new law-making competence of the 

PSZÁF, which is limited to special cases and takes the form of normative decision, could be 

established for the regulator, under the scrutiny of the constitutional court. 

With regard to market regulation procedures, in addition to the normative content of 

individual decisions it would be necessary to clarify the issue of applicable legal provisions. 

The current rules on SMP, including methodologies are to a great extent based on non-

binding EU acquis (recommendation on relevant markets, guidelines etc.). Those rules 
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determine the work of the NMHH, however, it needs clarification how the Hungarian rules 

can be upgraded, taking into account the recent practice of the Hungarian Constitutional 

Court with regard to legal sources. 
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